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To The Fiscal Committee Of The General Court:

We conducted a performance audit of the effectiveness of the New Hampshire Department of
Environmental Services’ (Department) Wetlands Bureau (Bureau) permitting function to address
the recommendation made to you by the joint Legislative Performance Audit and Oversight
Committee. We conducted this audit in accordance with generally accepted government auditing
standards. Those standards require we plan and perform the audit to obtain sufficient, appropriate
evidence to provide a reasonable basis for our findings and conclusions based on our audit
objectives. The evidence we obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.

The purpose of the audit was to determine how effectively the Department managed Bureau
permitting during State fiscal years 2016 and 2017.

Given the size of this report and complexity of the audit’s scope, we would like to provide some
insights into the construction of this report.

e The report is assembled to be useful to several sets of potential readers with different
needs, including the public, the General Court, policy committees, the Department,
and the Wetlands Council (Council).

e The report contains an executive summary, starting on page 1, that captures main
themes and the most significant concerns arising from our work, and a
recommendation summary, starting on page 5, distilling our recommendations into a
table.

Each chapter addresses elements of the Bureau’s permitting program, and all chapters contain the
same basic components.

e A chapter summary establishes conditions applicable to the observations that follow.

e A figure at the beginning of each chapter shows the relationship between the
chapter’s observations and the management control systems necessary for effective
operation. The figures show how deficiencies interrupt the effective cooperation of
the management control systems we examined.
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e [Each observation addresses one or more elements, or management control systems,
affecting the Bureau’s permitting program.

e Each observation is preceded by an assessment of the management control system or
systems affecting the particular program element.

e Observations generally include, in their first paragraph or two, a summary of the
issues with management’s control in that program element. This summary is intended
for general readers.

e The remainder of each observation contains detailed information generally intended
to inform Department program managers and the Council about specific deficiencies
with management control systems. Some observations contain extensive details, and
often similar facts, when describing weaknesses and their likely causes. This
repetition is partly because of the interrelationship between management control
systems and is necessary to allow each observation to be understood independently
from the rest. This information is not intended for general readers, unless they have a
specific interest in the observation’s subject matter.

Office Of Legislative Budget Assistant
May 2019
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STATE OF NEW HAMPSHIRE
DEPARTMENT OF ENVIRONMENTAL SERVICES
WETLANDS BUREAU PERMITTING

EXECUTIVE SUMMARY

The Department of Environmental Services (Department) lacked a system demonstrating the
extent to which Wetlands Bureau (Bureau) permitting achieved expected outcomes. The
Bureau’s principal purpose was to prevent despoliation, or the uncontrolled devaluing, of
submerged lands and to regulate development of protected shorelands through permitting.
However, the Department lacked adequate control systems to understand and manage
performance or determine whether these outcomes were being achieved.

Bureau employees, often the public face of permitting, only operated within the control systems
management developed, implemented, and monitored over several decades—the deficiencies we
summarize here, and detail in this report, were management control deficiencies. Bureau
management reported knowing insufficient time was spent on permitting, yet lacked a relevant
control system and never connected the complexity, cost, and burden of the regulatory
framework to an outcome. Unaudited Department data listed 7,174 Bureau permit applications
and notices active during the two-year audit period, with 6,139 (85.6 percent) approved or
accepted. Thirty-two Bureau employees, at a two-year cost of nearly $4.9 million, reported
allocating:

e 25.0 percent of their time on tasks most closely connected to permitting, including
technical review of permit and mitigation applications, assisting applicants, and
conducting peer review of high-risk permit applications and decisions; and

e 75.0 percent of their time on other tasks with either less direct, or no, connection to
permitting, including administration, program development, leave, training, and
public outreach.

Bureau permitting was reportedly highly contentious and the highest-risk permitting activity
within the Department, and was:

known to be based on broadly-written statutes and a complex regulatory framework;
implemented by employees with inconsistent credentials, training, and supervision;
subjectively carried out, resulting in inconsistent decisions; and

inconsistent with guiding Department strategy and principles.

Management control systems must be effectively designed and implemented, operate together,
and be monitored and improved to provide reasonable assurances the Bureau could achieve
expected outcomes. However, deficient control systems compromised Bureau effectiveness and
efficiency. The control systems integral to Bureau permitting we reviewed were typically at the
lowest level of maturity and were, at times, absent, knowingly circumvented, ineffectively
designed, inconsistently implemented, and unmonitored. Deficiencies perpetuated and, in some
cases, exacerbated contentiousness, inefficiency, and ineffectiveness by supporting an operating
environment and organizational culture accommodating unresolved prior audit findings, a
regulatory framework without reasonable bases, and persistent statutory and regulatory
noncompliance. Most deficiencies were:
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e related to basic management controls with long-standing statutory underpinnings,
which, given the Department’s guiding principles and strategic objectives to
continually improve its operations, should have been more mature; or

e previously identified in 26 audit observations that recommended solutions with which
the Department generally concurred, but in most cases did not fully resolve.

Some long-standing, unresolved deficiencies resulted in abuse and waste. Abuse is contextually
imprudent behavior, and occurred through the known imposition of unadopted requirements on
the public, known as ad hoc rulemaking. Management recognized it imposed ad hoc
requirements on the public but did not timely promulgate rules to implement uncodified
requirements or discontinue improperly enforcing uncodified requirements. Waste was the use of
resources without demonstrated outcomes, and occurred during reorganization and restructuring
efforts and when some employees were paid as supervisors but supervised no staff. We were
unable to quantify the amount of waste due to inadequate data. Other data quality issues existed,
and we qualify our use of, and our conclusions resting on, Department data as a result.
Additionally, some controls and corresponding Bureau actions were unauditable because they
were poorly documented, some permit application files were missing, and some final permitting
decisions were missing key documentation.

The regulatory framework was outdated, disjointed, and inconsistent with underlying statute.
Rules, policies, and procedures were, at times, unreasonable and inconsistently understood by
Bureau employees and the public. This fostered confusion, led to regulatory overreach and ad
hoc rulemaking, and likely compromised due process and increased costs. Permit application
decisions rested upon this framework, and were often augmented by uncodified requirements.
Importantly, other than in areas of regulatory overreach, requirements may or may not have been
appropriate. In instances:

e of ad hoc rulemaking, the Bureau did not comply with statute and rely on properly
adopted requirements;

e where requirements were properly in rule, but informal groups were used to develop
them, the Bureau inconsistently complied with statute to develop those requirements
transparently; and

e where requirements were judgment- or consensus-based, the Bureau inconsistently
complied with statute to adopt reasonable rules underpinned by objective criteria.

The Wetlands Council (Council), created to oversee and advise the Department on Bureau
policy, programs, goals, operations, and plans, was marginalized so as to no longer fulfill its
statutory purpose and limited principally to hearing appeals. The Council selectively
operationalized its governing statute, and absent or deficient Council control systems contributed
to 56 observations in our current report. The Department utilized ad hoc bodies of select interest
groups to provide detailed input on Bureau operations instead of the Council. This subordinated
the Legislatively-established control of formal Council oversight to informal and unaccountable
ad hoc groups, compromising transparency.

The Department was engaged in a decade-long process to revise the Wetlands Programs rules
underlying much of the Bureau’s activity, and submitted draft rules for Joint Legislative



Executive Summary

Committee on Administrative Rules consideration in March 2019. Properly based, reasonable
rules could establish the basis for permitting policies and procedures necessary to operate a
consistent, transparent regulatory program. Proper utilization of the Council in its statutory roles
could help improve objectivity, consistency, and transparency. Proper implementation of
strategic management, including comprehensive performance measurement, could help
demonstrate Bureau outcomes, more than three decades after the permitting program was
formalized in its current construct. Until clear, data-informed connections are made between
permitting and outcomes, determining whether the Bureau achieved its purpose of preventing
despoliation and regulating development of protected shorelands will likely be impossible.

Developing and implementing a consistent, transparent regulatory program that achieves
expected outcomes would appear to be a multi-year undertaking in which the Department’s
newly formed management team will have to invest considerable effort. The Department has
committed to publishing an outcomes-focused corrective action plan 30 days after this audit is
released—an important early step. However, the Legislature may wish to exert additional
oversight of the Department’s efforts due to the extensive number of unresolved prior audit
findings; the current lack of a detailed, time-phased remedial action plan making it clear what the
Department actually intends to do and when; and the diminished oversight role of the Council
that appears likely to continue.
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STATE OF NEW HAMPSHIRE
DEPARTMENT OF ENVIRONMENTAL SERVICES
WETLANDS BUREAU PERMITTING

RECOMMENDATION SUMMARY

Legislative
Action

Observation May Be Agency
Number Page | Required Recommendations Response

The Department of Environmental Services
(Department) develop and maintain an
operating  environment and  culture
supporting effective management control;
ensure processes and practices are
adequately controlled; ensure existing
controls are reviewed to ensure they are
— sufficiently  designed, operating as
intended, not circumvented, and are
regularly monitored; ensure processes
allow employees to report deviations
without fear of retaliation or repercussion;
and ensure managers demonstrate the
importance of management controls.

Department:

Concur

The Department create a strategic plan;
ensure the Division of Water (Division)
and Wetlands Bureau (Bureau) develop
complimentary  strategies and plans;
incorporate remediation of audit findings;
develop a remedial action plan; engage the
Wetlands Council (Council) on long-range
- planning; develop performance measures
tied to strategic goals, plans, and
initiatives; and track performance.

Department:

Concur

The Division and Bureau develop
strategies and implementing plans to help
ensure strategic objectives are achieved.

The Department establish formal agency-
wide risk management policy and
processes tied to strategy and plans;
develop measureable risk tolerances; and | Department:
3 39 No monitor controls.
Concur
The Division and Bureau implement the
Department’s risk management policies
and practices.




Recommendation Summary

Observation
Number

Page

Legislative
Action
May Be

Required

Recommendations

Agency
Response

Yes

Department management comply with
Executive Orders on audit reporting; assign
responsibility for audit finding
remediation; timely resolve audit findings;
incorporate audit remediation processes
into strategy and plans; and track
remediation and ensure timely progress
towards achieving full remediation.

The Bureau remediate findings from prior
audits and evaluations.

The Legislature consider increasing its
oversight of Department efforts to address
audit observations.

Department:

Concur

No

Department management develop a
performance measurement system tied to
strategy, risk tolerances, and outcomes;
ensure performance measurement is
coordinated; address deficiencies with
information technology system design and
data quality control; collect data timely;
and regularly assess performance.

The Division and Bureau develop
performance measurement systems to help
ensure agency performance is measured
and strategic objectives are achieved.

Department:

Concur

No

Department management improve
management of staff; develop and
implement workforce, succession, and
contingency plans; identify and use data to
inform workforce planning efforts; develop
performance expectations linked to goals
and objectives; routinely measure staff
performance;  ensure  staff  receive
performance evaluations; develop systems
to identify staff noncompliance with
policies, standard operating procedures,
and standards of conduct; address staff
noncompliance; and assess workloads.

Department:

Concur




Recommendation Summary

Observation
Number

Page

Legislative
Action
May Be

Required

Recommendations

Agency
Response

Department management create goals,
plans, policies, and procedures to ensure
transparent operation; monitor compliance;
utilize the Council to obtain advice; and
ensure compliance with statute when
establishing advisory committees.

Department:

Concur

Yes

The Council meet its statutory obligations;
develop a strategic plan; structure internal
operations and its relationship with the
Department; create a plan to remediate
current audit findings; request the
Commissioner attend Council meetings;
and provide formal objections to proposed
rules to the Commissioner.

The Legislature consider dissolving the
Council if it cannot or will not
operationalize its statutory oversight
obligations.

The Commissioner meet with the Council
quarterly and leverage the Council as
statute provided.

Council:

Do Not
Concur

Department:

Concur

Department management constrain rules to
statutory purpose; seek clarification from
the Legislature whether public safety issues
may be considered during permit
application review and if guidance in
statute is insufficiently clear to develop
simple and constrained rules.

Department:

Concur

10

No

Department management improve
reasonableness of Bureau rules to ensure
requirements are underpinned by objective
standards and tied to permitting outcomes;
and remove from rule any requirements
without objective underpinnings and clear
ties to permitting outcomes.

Department:

Concur




Recommendation Summary

Observation
Number

Page

Legislative
Action
May Be

Required

Recommendations

Agency
Response

11

Department management clearly
demonstrate  the  balance  between
environmental benefits and the economic
costs of Bureau regulation; develop policy
for evaluating economic impact of Bureau
regulatory activities; train staff in the
Department’s  policy; and  monitor
rulemaking and permitting activities to
ensure employees comply.

Department:

Concur

12

Department management review statutes,
rules, forms, supplemental materials,
procedures, and other elements to identify
requirements  affecting non-employees;
amend rules to include missing definitions,
procedures, practices, and requirements,
and correct ambiguities, inaccuracies, and
inconsistencies; amend rules to clarify
jurisdiction; amend forms, supplemental
materials, procedures, and practices to
ensure they reflect statute and rules; and
develop procedures over rule quality to
ensure rules are reviewed and well
maintained.

Department:

Concur

13

No

Department management discontinue ad
hoc rulemaking; develop policy and
procedure to ensure employees do not
undertake ad hoc rulemaking; monitor
organizational behavior to help ensure ad
hoc rulemaking does not occur; review
requirements imposed upon the public;
amend policy, procedure, and practice that
rest upon ad hoc rules; and ensure
standards-setting manuals and similar
materials incorporated into Department
rules are not used to develop ad hoc rules.

Department:

Concur

14

No

Department  management  discontinue
enforcing expired rules; develop policy and
procedure designed to ensure rules remain
valid and expired rules are not enforced,
and timely update expired rules.

Department:

Concur




Recommendation Summary

Observation
Number

Page

Legislative
Action
May Be

Required

Recommendations

Agency
Response

15

No

Department management adopt forms, and
requirements in supplemental materials, in
rule; discontinue enforcing unadopted
requirements; and develop policy and
procedure to generate, adopt, amend forms
as required by law; and reconcile
discrepancies between rules and current
forms and supplemental materials.

Department:

Concur

16

—
—
\S]

No

Department management correct
miscitations, define ambiguous terms, and
ensure third-party materials are
incorporated in rule; cite statutory
references; ensure discretionary decision-
making rules implement statute; and
develop procedures to track rule revisions.

Department:

Concur

17

—_
—_
(98]

No

Department management ensure the
Bureau produces and updates
comprehensive policy and procedure for its
permitting programs; align policies and
procedures with rules and statute; adopts
policies and procedures with effect of rule,
into rule; establish policies and procedures
to ensure management monitors training on
and compliance with policies and
procedures; and publish current and future
policies and procedures in a consistent
format.

Department:

Concur

18

No

Department management develop,
implement, and refine a holistic,
coordinated customer service performance
measurement system; ensure performance
measurement is coordinated between
Department, Division, and Bureau;
develop, implement, integrate, and refine a
complaint policy and procedure; ensure
guidelines and  other  public-facing
materials accurately reflect underlying
rule-based standards, are clear, consistent,
and readily available; and ensure customer
service-related data are reliable and
processed timely.

Department:

Concur




Recommendation Summary

Observation
Number

Page

Legislative
Action
May Be

Required

Recommendations

Agency
Response

19

Department management ensure consistent
outcomes derive from Bureau permitting
practices; develop consistency measures;
evaluate and report on consistency; and
regularly review permit processes and
decisions.

Department:

Concur

20

Yes

Department management ensure permit
conditions are reasonable and comply with
State law; ensure conditions are tied to
permitting  outcomes; adopt  permit
conditions in rule; adopt a process for
modifying permit conditions in rule; and
seek statutory changes to accommodate
reasonable  conditions on  shoreland
permits.

Bureau management cite relevant State and
federal statutory and regulatory
requirements when imposing permit
conditions.

Department:

Concur

21

No

Department management develop written
peer  review  requirements;  ensure
requirements are communicated and
employees trained; identify and record data
necessary to document peer review;
routinely monitor and measure compliance;
and address noncompliance.

Department:

Concur

22

Yes

Department management structure permit
and notice application review process in
rule with applicable time limits; establish
goals and targets; ensure the database
management system enables performance
measurement; develop timeliness reports;
develop policies on managerial oversight;
develop policies and performance targets;
and ensure staff compliance.

The Legislature consider amending statute
to establish an overall time limit to the
permitting process.

Department:

Concur

10



Recommendation Summary

Observation
Number

Page

Legislative
Action
May Be

Required

Recommendations

Agency
Response

23

Yes

Department management comply with
statute and ensure Department of
Transportation applications are processed
according to statutory time limits, or seek
statutory changes to accommodate its
practices if necessary.

Department:

Concur

24

No

The Council adhere to appeals-related
statutory and regulatory requirements;
clarify and ensure rules reflect statute; set
time limits to guide the appeals process;
ensure notices are issued; timely review
and issue decisions; simplify and correct
guidance documents; collect performance
data on appeals; and monitor data to ensure
compliance with requirements.

Department management timely act on
appeals; work with the Council to simplify
and correct the Department’s guidance
documents; and provide clerical and
technical support necessary to remediate
deficiencies and monitor performance data.

Council:

Do Not
Concur

Department:

Concur

25

Yes

The Council fulfill its oversight
responsibilities; seek legislative
clarification as to whether shoreland-
related appeals should be subjected to the
remand process; adopt administrative rules
structuring the remand process; obtain
timely information from the Department on
the status of remands; and include
information on the status of remands in
reports to stakeholders.

Department management develop policy
and procedures to timely resolve remands
consistent with statute and Council rules.

Council:

Do Not
Concur

Department:

Concur

11



Recommendation Summary

Observation
Number

Page

Legislative
Action
May Be

Required

Recommendations

Agency
Response

26

No

Department management adopt
Application Receipt Center (ARC) rules;
ensure reporting and oversight structures
are clarified; establish performance
measures and collect data; develop policies
and procedures to ensure consistency;
conduct adequate peer review; ensure
delegations of authority are issued; and
ensure Bureau practices conform to
applicable requirements.

Department:

Concur

27

No

Department management adopt notification
process rules and establish procedures to
address requests for more information
(RFMI) and reclassifications.

Department:

Concur

28

No

Department  management adopt the
expedited evaluation of permit applications
under extraordinary circumstances process
in rule and publicize the process.

Department:

Concur

29

No

Department management base interaction
with  applicants and  conservation
commissions on statute; timely align
practices, procedures, rules, and forms with
statute; develop policies to ensure adequate
data is collected; ensure conservation
commissions are held to statutory time
limits; and limit Department integration of
conservation commissions into permitting
processes to those provided in statute.

Department:

Concur

30

Department management adopt rules
governing the minimum impact expedited
(MIE) application  process; include
timeframes for processing MIE
applications and timelines; monitor to
ensure timely review; and amend policies,
procedures, and forms.

Department:

Concur

12



Recommendation Summary

Observation
Number

Page

Legislative
Action
May Be

Required

Recommendations

Agency
Response

31

No

Department management ensure permit-by-
notification (PBN) rules align with statute
and forms align with requirements; develop
policies and procedures to ensure
consistent and equitable application of
rules; and consider revising rules to ensure
requirements for project types are
commensurate with level of impact.

Department:

Concur

32

200

Yes

Department management seek clarification
from the Legislature as to whether the
shoreland RFMI response deadline should
be extendable, and promulgate rules
detailing RFMI processes.

Bureau management revise policy and
procedure to ensure RFMI practices
conform to applicable requirements and
develop policy and procedure to provide
managerial oversight.

Department:

Concur

33

No

Department management create rules and
policies related to application review
extensions; modify the database
management system (DBMS) to track and
manage extensions to ensure compliance
with  applicable  requirements; and
communicate availability of application
extensions.

Department:

Concur

34

209

No

Department management promulgate rules
defining the circumstances under which
staff can reclassify and amend applications;
and develop policy and procedure to
describe reclassification and amendment of
applications.

Department:

Concur

35

\O]
—
\O]

Yes

Department  management  discontinue
efforts to circumvent legislative intent;
adopt rules, policies, and procedures to
implement  the deemed  approved
provisions of statute; communicate the
availability of the process; develop policy
and procedure to ensure compliance; and
seek statutory changes to clarify deemed
approved provisions.

Department:

Concur In
Part

13
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Observation
Number

Page

Legislative
Action
May Be

Required

Recommendations

Agency
Response

36

[\9)
—_—
()]

No

Department management structure
emergency authorization processes through
rules, policies, and procedures; ensure rules
are consistent, and practices adhere to
delegation of authority requirements in
rules; establish strategic objectives, goals,
and performance targets for timely
processing; ensure the DBMS enables
performance  measurement; develop
reports, policies on managerial oversight,
and performance targets; and ensure staff
compliance.

Department:

Concur

37

[\9)
—_—
~

No

Department management structure after-
the-fact permitting processes through rules,
policies, and procedures; ensure rules are
consistent, and practices adhere to
delegation of authority requirements in
rule; establish strategic objectives, goals,
and performance targets for timely
processing; ensure DBMS  enables
performance = measurement; develop
reports, policies on managerial oversight,
and performance targets; and ensure staff
compliance.

Department:

Concur

38

220

Yes

Department management review fee
structures to ensure fees are appropriate;
expunge shoreland PBN fee forfeitures
from rule; collect statutorily-required fees
or seek a statutory amendment if there are
reasons fees could or should not be
assessed; develop and implement policies
and procedures; rationalize the cost to
administer  the  Aquatic = Resource
Compensatory Mitigation (ARM) Fund
against the administrative assessment; and
seek clarification on the ARM Fund and
whether administrative assessments should
be a separate account.

Department:

Concur

14



Recommendation Summary

Observation
Number

Page

Legislative
Action
May Be

Required

Recommendations

Agency
Response

39

No

Department management integrate
evaluations of efficiency and effectiveness
of organizational structures with strategic
and workforce planning and performance
management efforts; monitor data and
integrate results into planning; with the
Council, assess factors affecting the
operating environment; evaluate the
effectiveness of permit application review
processes; ensure organizational charts and
human resources data are accurate; and
strategically manage significant
organizational changes.

Department:

Concur

40

No

The Commissioner delegate authority to
appropriate Department staff.

Department ~ management  implement
policies and procedures to ensure formal
delegations of authority are followed and
periodically reviewed for appropriateness.

Department:

Concur

41

No

Department ~ management  rationalize
position classifications and employee
responsibilities; ensure supplemental job
descriptions reflect responsibilities; ensure
supplemental job descriptions are signed,
documented, and wused during annual
performance evaluations; ensure
transparency and equity in the assignment
of responsibilities; ensure emphasis on the
assignment and completion of permitting-
related responsibilities over non-related
responsibilities; and develop a measure of
permit application complexity to allocate
permit application workloads.

Department:

Concur

42

245

Department management identify factors
affecting Bureau supervisory workloads;
develop and implement methods to
measure and monitor factors affecting
workload; review and adjust supervisory
workloads and spans of control to improve
organizational efficiency, including
phasing out the two coastal sections.

Department:

Concur In
Part

15
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Observation
Number

Page

Legislative
Action
May Be

Required

Recommendations

Agency
Response

43

No

Department management determine which
positions require professional credentials,
ensure requirements are specified in
supplemental job descriptions, and monitor
compliance with requirements; determine
which positions qualify for statutory
exemptions to professional credentialing;
ensure authority is delegated and
requirements are specified in supplemental
job descriptions; update peer review
policy; and develop associated professional
training and development programs for
employees.

Department:

Concur

44

265

Department management integrate
employee development with strategic and
workforce planning efforts; identify and
analyze data to inform employee
development planning; conduct
assessments of gaps in employee
knowledge, skills, and abilities and
operational performance; develop
performance improvement targets, policies,
and procedures; evaluate results of training
sessions; ensure individual development
plans and annual performance evaluations
are completed; routinely update employee
development plans; assess costs and
benefits of development efforts; and
communicate development program results
and outcomes to internal and external
stakeholders.

Department:

Concur

45

No

Department management develop written
standards of professional conduct; ensure
standards and expectations are
communicated; measure employee
compliance; require employees to attest to
knowledge of and adherence to standards
of conduct; develop systems to identify
employee noncompliance with standards of
conduct; and address noncompliance.

Department:

Concur

16
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Observation
Number

Page

Legislative
Action
May Be

Required

Recommendations

Agency
Response

46

Yes

The Legislature consider clarifying
Financial Disclosure regarding whether
failure to file annual statements of financial
interest should prohibit public officials
from serving in their appointed capacity.

Department management ensure employees
comply with  Financial  Disclosure
requirements;  develop  policy and
procedures to identify which staff the
Commissioner should designate to file
statements and ensure compliance;
maintain applicable records; review prior
actions involving ineligible staff and seek
legal advice to determine the best method
by which the Department can address
actions tainted by the participation of
ineligible members and staff.

The Commissioner annually submit to the
Secretary of State an organizational chart
of all Department staff and advisory
committee members required to file
statements.

Department:

Concur

47

[\
o0
oo

Department management improve external
communication policies and procedures;
ensure  employees  responsible  for
communications are aware of and
understand responsibilities; obtain
customer feedback and ensure analysis is
incorporated into strategic and workforce
planning and process improvement efforts;
obtain stakeholder feedback and input;
ensure external performance reporting is
timely, accurate, and provides relevant
information; and evaluate the effectiveness
and timeliness of external communications.

Department:

Concur

48

Yes

Department management ensure Public
Information and Permitting Unit roles and
responsibilities fully comply with statute or
seek legislative changes to align statute
with practice.

Department:

Concur

17
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Observation
Number

Page

Legislative
Action
May Be

Required

Recommendations

Agency
Response

49

297

Yes

Bureau management develop policy and
procedures designed to ensure compliance
with external reporting requirements;
ensure external reports with specified
content are submitted as required; consider
seeking statutory changes to simplify
reporting requirements; and ensure
attached environmental councils have the
necessary clerical and technical support.

Department:

Concur

50

(8]
—_

No

Department management establish
reporting lines between management and
staff; communicate organizational and
employee responsibilities and performance
expectations; implement  knowledge
transfer processes; improve policies and
procedures; ensure employees are aware of
and understand their responsibilities;
identify data and information for sufficient
oversight at each management level;
analyze data and information and integrate
with planning efforts; and evaluate the
effectiveness and timeliness of internal
communications to make adjustments to
communications strategies.

Department:

Concur

51

(98]
p—
—

Department management create a wetlands
permitting data quality policy, train staff,
and monitor compliance; evaluate to what
extent Bureau information technology (IT)
systems meet staff, management’s, and
stakeholders” needs to  understand
performance; work with the Department of
Information Technology to modify IT
systems to allow for performance
measurement and assessment of
compliance; and ensure changes include
cost-benefit analysis.

Department:

Concur

18
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Observation
Number

Page

Legislative
Action
May Be

Required

Recommendations

Agency
Response

52

w
—
N

Department management develop
recordkeeping requirements, policies, and
procedures to ensure records contain
documentation of the Department’s
functions,  policies, and  decisions,
procedures; and ensure employees conform
to requirements.

Bureau management develop policy and
procedure to track Bureau records and
define the minimum standard content for
completed applications; develop Bureau
policy to ensure employees comply with
requirements; and consider adopting policy
requiring the ARC certify the completeness
of each completed permit application file.

Department:

Concur

53

(8]
—_
o0

No

Department management develop
procedures to ensure reliable external data
support all Bureau processes; promulgate
rules incorporating data reviews; and
inform applicants of reliability issues with
data used during permitting processes.

Department:

Concur In
Part

54

325

Yes

The Council develop policy and procedures
to ensure its practices comply with statute;
review past Council meeting minutes for
quorum issues and seek legal counsel to
determine how to ratify prior Council
actions taken without a quorum; obtain full
representation of members, or seek
legislative  changes to ensure full
representation of members can be attained;
comply with Access to Governmental
Records and Meetings (RSA Chapter 91-
A) (Right-to-Know law) requirements on
meeting minutes; develop rules detailing
clerical requirements; and clearly indicate
in meeting minutes when the Council is
temporarily adjourning.

Department management ensure the
Council has the necessary clerical support
to comply with the Right-to-Know law.

Council:

Concur In
Part

Department:

Concur

19
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Observation
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Legislative
Action
May Be

Required

Recommendations

Agency
Response

55

(98]

Yes

The Council develop policy and procedures
to ensure compliance with external
reporting requirements, formalize rules
detailing clerical and technical
requirements, ensure external reports are
submitted as required, and consider
seeking statutory changes to simplify
reporting requirements.

Department management ensure the
Council has the necessary clerical and
technical support to meet its external
reporting requirements.

Council:

Concur In
Part

Department:

Concur

56

(98]
(O8]

Yes

The Legislature consider clarifying
Financial Disclosure regarding whether
failure to file annual statements of financial
interest should prohibit public officials
from serving in their appointed capacity.

Council members comply with Financial
Disclosure requirements and timely file
annual statements.

The Council develop policy and procedures
to ensure Council member compliance.

The Council’s chair annually submit to the
Secretary of State an organizational chart of
all Council members required to file
statements.

Department management develop policy and
procedures to ensure supported councils
receive necessary administrative and clerical
support to comply with Financial Disclosure
requirements.

Council:

Concur

Department:

Concur

20
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Action
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Recommendations

Agency
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57

337

No

The Council revise rules to comply with
rulemaking  requirements and  reflect
underpinning statutes; ensure any
requirements intended as binding upon
anyone other than the Council are adopted in
rule; correct improper citations in rules;
comply with statutory requirements to have
rules be consistent with those of the other
environmental councils; seek assistance from
the Department to attain and maintain
compliance with statute; meet as frequently
as its workload demands, dispensing with the
misapplication of the quarterly requirement
to meet with the Commissioner to all of its
business.

Department management provide legal and
technical support to coordinate and assist the
Council with rulemaking to ensure the
Council maintains ongoing compliance with
statute.

Council:

Concur In
Part

Department:

Concur

58

344

Yes

The Council revive the dormant revised rules
and process with the Department and the
other environmental councils to achieve rule
consistency across councils as statute
required.

Department  management provide all
necessary support to assist the
Environmental Councils with rulemaking to
ensure consistency and compliance.

Absent any progress in developing consistent
rules across environmental councils, the
Legislature may wish to: 1) amend statute
and consider creating a temporary committee
comprised of members from the
environmental councils, with Department of
Justice  staff providing advice and
administrative support, to develop consistent
rules, and establish a deadline for the
councils to adopt harmonized rules, or 2)
repeal the requirement altogether.

Council:
Concur In
Part
Department:

Concur

21



Recommendation Summary

Legislative
Action
Observation May Be Agency
Number Page | Required Recommendations Response
The Council comply with statute and develop
an orientation process for new members and
consider including information on the
Council’s practices and procedures, the Council:
Right-to-Know law, Financial Disclosure
requirements, statutory reporting Concur
59 345 No requirements, and the Administrative
Procedure Act.
Department management ensure the Council | Department:
has the necessary clerical and technical
support to meet its requirement to provide Concur
orientation for members.
The Council ensure its rules reflect
underpinning statutes; ensure requirements Council:
the Council may have of clerical and
technical staff are clearly detailed in rule; Coneur
and obtain necessary support and services
60 347 No from the Department to maintain compliance
with State law.
Department management ensure the Council Department:
has necessary clerical and technical support.
Concur
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STATE OF NEW HAMPSHIRE
DEPARTMENT OF ENVIRONMENTAL SERVICES
WETLANDS BUREAU PERMITTING

1. STRATEGIC MANAGEMENT

The Department of Environmental Services (Department) was to prevent despoliation and
unregulated alteration of submerged lands and wetlands and protect shorelands through Wetlands
Bureau (Bureau) permitting. For more than three decades, permitting has been viewed as time-
consuming, uncoordinated, and inefficient with complex and unclear regulatory requirements
producing inconsistent results. Stakeholders have also raised concerns about adherence to
statutory requirements, deviation from Legislative intent, customer service, and accountability
and transparency. To address general permitting concerns, the Legislature: 1) established the
Department and centralized its management and authority under the Commissioner, 2) required
the creation of a Department-level unit to coordinate permitting and provide information to the
public, and 3) established the Division of Water (Division), responsible for programs and
activities designed to protect State waters, including wetlands and shorelands. The Legislature
also established the Wetlands Council (Council) to provide oversight, consultation, and advice
on Bureau operations. For at least three decades, the Department pointed to its commitment to
continuous improvement and provided assurances concerns were being addressed. However,
historic concerns persisted through our current audit, despite the Department’s self-imposed
calendar year (CY) 2008 deadline to resolve previously-identified Bureau permitting
deficiencies, a six-year process improvement effort, a decade-long reorganization effort, and a
decade-long effort to revise Wetlands Programs rules (wetlands rules).

The Division oversaw three bureaus responsible for permitting development activities potentially
affecting State waters, collectively known as the Land Resources Management (LRM) programs:

e the Wetlands Bureau, operating permitting programs regarded as the Department’s
highest risk and most controversial,

e the Alteration of Terrain Bureau, operating a permitting program to control soil
erosion and manage stormwater runoff; and

e the Subsurface Systems Bureau, operating permitting programs for on-site wastewater
disposal systems and subdivisions.

The Department assigned responsibility for managing the LRM programs to the Assistant
Division Director two decades ago, with the intention of improving LRM permitting
coordination, communication, consistency, and performance.

LRM Reorganization And Restructuring Efforts

The Department also attempted to address concerns, in part, through a major reorganization
effort to consolidate and integrate the Wetlands, Alteration of Terrain, and Subsurface Systems
bureaus into one bureau. The LRM reorganization, formally initiated in CY 2011, intended to:
1) ensure timely, consistent, and appropriate review of permit applications; 2) provide timely and
consistent customer responses; 3) make efficient use of resources and streamline permitting; and
4) provide better environmental outcomes. However, some stakeholders and employees
expressed concerns the reorganization would not have fundamentally or efficiently addressed
perceived problems with LRM permitting, which were primarily related to the Wetlands Bureau.
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Chapter 1. Strategic Management

The LRM reorganization underwent six years of formal development and a decade of informal
development. However, in February 2017, the Governor and Executive Council rejected the
Department’s request to reclassify ten positions management viewed to be essential to the LRM
reorganization. The Department took no further reorganization actions. Instead, management
expected to proceed with a more limited LRM restructuring to consolidate administration but
leave each bureau with continued responsibility for reviewing discipline-specific permit
applications. The restructuring effort remained unplanned and unimplemented through CY 2018.

Bureau Rulemaking And Process Improvement Effort

The Department also formally initiated a “significant” Bureau improvement effort in CY 2013.
The effort was intended to: 1) improve decision-making processes and ensure scientifically-
based decisions; 2) increase permitting consistency, reduce complexity and confusion, and
streamline permitting; and 3) enhance transparency and efficiency. A major focus was the
complete revision of wetlands rules, last comprehensively revised in CY 1991. The Department
provided draft rules for public comment in January 2018, and formal rulemaking commenced in
September 2018. Adoption was anticipated in CY 2019 (proposed 2019 rules), more than a
decade after the Department previously committed to completing a full review and revision of
wetlands rules.

Council

The Legislature established the Council to implement “the provisions of law conferring on the
Department authority to decide matters” under Fill And Dredge In Wetlands (Wetlands) and the
Shoreland Water Quality Protection Act (Shoreland) through Department oversight. Both the
Department and the Council historically recognized the Council’s oversight role. To effectuate
this role, the Council was statutorily required to provide consultation and advice on Department
rules, policy, programs, goals, and operations related to wetlands and protected shorelands. The
Council was also required to exercise oversight of permitting decisions by hearing administrative
appeals, determining whether decisions were reasonable and lawful, and remanding unreasonable
and unlawful decisions to the Department. However, Council oversight diminished over time,
contributing to persistent concerns with Bureau permitting through our current audit.

Management Control Systems

The Department—and the Council through its oversight role—were responsible for Bureau
operations, administration, and performance. To effectively manage the Bureau, Department
management and the Council should have developed, implemented, and operationalized
management controls and then monitored and improved controls to ensure continued
effectiveness. Management controls include:

e plans, policies, and procedures adopted to meet goals and objectives;

e processes for planning, organizing, directing, and controlling operations;

e plans, policies, and procedures establishing expectations of employee conduct and
performance; and

e processes for measuring, monitoring, improving, and reporting on performance.
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Systematizing effective management controls can help managers:

achieve compliance with statutory and regulatory requirements;

effectuate data-informed decision-making aligned with organizational values;
ensure operations and administration are efficient and effective;

achieve goals, objectives, programmatic outcomes, and other intended results;
ensure reliable performance reporting;

promote public accountability and transparency;

provide effective stewardship of public resources and avoid waste; and
prevent and detect fraud and abuse.

Management formally committed to achieving these outcomes through numerous related guiding
principles and goals in the Department’s 2010-2015 Strategic Plan (Department’s 2010-2015
strategy). Strategy also committed the Department to continuous improvement and included
goals to “strive for a strong customer-centric, continuous improvement ethic that pervades all
Department operations” and “regularly assess continuous process improvement expectations and
performance.” For decades, senior Department managers publicly committed to continuous
improvement of Department programs, including Bureau permitting. Continuous improvement
was reported to be a “core” Department practice, and both Department managers and staff were
responsible for its implementation.

Given long-standing and persistent concerns about Bureau permitting, we reviewed various
processes related to Bureau permitting and associated management controls. Many processes
have been operating, and reportedly subject to continuous process improvement efforts, for more
than three decades. Our audit work focused on seven key, interrelated systems of control and
relevant sub-systems. When interoperating effectively, all were necessary to achieve effective
Bureau permitting, as shown in Figure 1.

Maturity Of Bureau Permitting-related Management Control Systems

Department and Council control systems were amendable to the application of a maturity model
to identify progress Department management and the Council had made towards optimizing
Bureau permitting. Measuring outcomes can provide the ultimate criteria for assessing program
effectiveness. However, understanding how effectively the control systems over processes
leading to intended outcomes are designed and functioning can also facilitate systematic process
improvements. The maturity model consists of five levels, from least to most mature:

Level 1: Initial — control systems were absent or informal,

Level 2: Repeatable — some control systems were defined or implemented,

Level 3: Integrated — all control systems were defined and implemented,

Level 4: Managed — control systems were monitored and measured, and

Level 5: Optimized — control systems were continuously improved using quantitative
information.

Additional information on the maturity model is contained in Appendix A.
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Figure 1

Management Control Systems Necessary For Effective Wetlands Bureau Permitting
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Source: Office of Legislative Budget Assistant—Audit Division (LBA) analysis.

We evaluated the maturity of various management control systems related to Bureau permitting
to assist the Legislature, the Department, the Council, and the public in assessing the work
needed to optimize permitting. We found elements of management control systems were, at
times, absent, ineffectively designed, inconsistently implemented, -circumvented, and
unmonitored. Many deficiencies persisted, some for decades, despite:

long-standing related statutory requirements,

relevant findings in external audits and assessments,

the Department’s strategic commitment to continuous improvement,
long-standing stakeholder concerns, and

Department management or Council awareness.

Through State fiscal year (SFY) 2018, Department and Council management control systems
related to Bureau permitting were at an initial level of maturity. The majority of individual
systems and subsystems were also at an initial level of maturity, as shown in Figure 2.
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Figure 2

Maturity Of Wetlands Bureau Permitting-related Management Control Systems
And Subsystems, Through SFY 2018
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Note: Twenty-two of 60 Department control systems (36.7 percent) and six of ten Council control
systems (60.0 percent) we reviewed during this audit were completely absent.

Source: LBA analysis.

Previously Identified Management Control Deficiencies

Some of the deficiencies identified with Department management control systems during our
current audit were previously brought to the attention of Department management by prior LBA
audits. The State had invested substantially in several performance and financial audits of the
Department to help management improve performance. Our audits were the primary source of
substantive external review, as formal assessments by federal regulatory agencies were limited in
scope. We previously reviewed Department management control systems relevant to the current
audit—identifying a substantial depth and breadth of deficiencies—and made recommendations
and suggestions for improvement in four prior audits:

o Department Of Environmental Services Performance-based Budgeting Audit Report,
published in March 2002 (2002 Audit);

o Department Of Environmental Services Financial And Compliance Audit Report For
The Fiscal Year Ended June 30, 2004, published in February 2005 (2005 Audit);
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o Alteration Of Terrain And Wetlands Permitting Performance Audit Report, published
in August 2007 (2007 Audit); and

o Department Of Environmental Services Water Division Internal Control Review
Agency-Income Revenues, published in October 2015 (2015 IC Review).

We re-examined 26 audit observations and five “other issues and concerns” relevant to Bureau
permitting. We found few improvements, despite the Department’s repeated and public
commitments, not only to continuous improvement, but also specifically to resolve audit findings
and management control deficiencies. Consequently, stakeholder concerns about Bureau
permitting and deficiencies with relevant processes and management controls persisted through
the current audit period.

Appendix H contains a summary of the status of each observation from prior LBA performance
and financial audits examined during the course of our current audit.

Strategic Management

Strategic management entails ensuring operations, administration, resource allocations, and
actual outcomes align with—and are supported by—mission, goals, objectives, and strategy.
Effective and systematic strategic management can help ensure:

e management controls operate as intended;

e risks are adequately assessed;

e decision-making is data-informed and aligned with organizational values;

e employees comply with requirements and follow controls;

e operations are transparent, communication of performance and outcomes is reliable,
and the public has access to relevant information, discussions, and decisions; and

e operations are efficient and effective and achieve strategic and operational objectives.

Department managers at all organizational levels were responsible for strategic management, and
some were statutorily-responsible for more than three decades. Additionally, the Department’s
2010-2015 strategy contained goals related to strategic management. However, Department
management minimized—and in some instances negated—the value of strategic management,
which inhibited accountability and transparency, hindered the effective stewardship of financial
resources, prevented evaluation of impacts to environmental resources, and compromised data-
informed decision-making. Department goals remained unimplemented or partially implemented
for almost a decade, and many recommendations from prior LBA audits remained unresolved for
a decade-and-a-half or longer. We found deficient control systems over key components of
strategic management persisted through our current audit period, as shown in Figure 3.

Through SFY 2018, Department and Council control systems necessary for effective strategic
management of Bureau permitting were at an initial level of maturity, while subsystem maturity
ranged from initial to repeatable, the lowest two levels of maturity. Deficient control systems
contributed to process and management control deficiencies identified in all 60 observations in
our current report, as the framework in which other control systems and subsystems operated
lacked focus on outcomes.
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Figure 3

Relationships Between Relevant Observations And Management Control Systems
Necessary For Effective Strategic Management
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Organizational Culture And Operating Environment

Department management was responsible for Bureau operations and performance, which
required an operating environment and organizational culture committed to integrity, ethical
values, and effective management. Such an environment and culture were particularly important,
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as employees helped design, implement, and operate management controls and were responsible
for reporting issues with effectiveness to management. Effective management controls can: 1)
help prevent an environment and culture in which operations and administration are driven by
the personalities and preferences of individual managers, and 2) instead, help create
predictability and stability in expectations of performance and conduct over time and under
different managers.

The Department managed Bureau permitting within a complex and evolving environment, as
permitting-related requirements expanded and changed, and amid long-standing concerns about
the timeliness, clarity, complexity, consistency, and efficiency of Bureau permitting, customer
service, and administration. To ensure management control effectiveness and minimize the
potential for waste and abuse, Department managers were responsible for developing and
maintaining an organizational culture with a positive attitude towards effective controls.
However, internal and external stakeholders long expressed concerns about the environment and
culture within which Bureau permitting occurred, including:

a lack of accountability,
disregard for external oversight,
potentially abusive behavior, and
a lack of public trust.

We found significant issues persisted through our current audit.

The absence of a control system over the operating environment and organizational culture, from
the Department to the Division to the Bureau, contributed to: abuse, waste, compromised due
process, compromised transparency, regulatory overreach, inconsistent permitting outcomes, and
statutory noncompliance. The Department’s absent control system: 1) contributed to 52
observations in our current report; and 2) was at an initial level of maturity.

Observation No. 1

Strengthen The Department’s Operating Environment And Organizational Culture

The Department’s operating environment and organizational culture did not support an
organizational commitment to effective management controls, including those over the equitable
treatment of Bureau permit applicants. Long-standing neglect of Bureau permitting-related
control systems persisted, in part, because management did not: 1) establish expectations to
report ineffective or absent controls or deviations from expectations and requirements or 2)
timely address identified deficiencies. Necessary elements of management control systems were
at times absent, knowingly circumvented, ineffectively designed, inconsistently implemented,
and unmonitored.

Consequently, management did not consistently or adequately control the operating environment
within which Bureau permitting occurred and did not fully understand relevant operations,
administration, or performance. The environment within which Bureau and Application Receipt
Center (ARC) employees had to operate accommodated:
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e inconsistency and subjectivity in permit application review processes, including over
permitting decisions, resulting in processes that produced inconsistent outcomes and,
at times, abusive behavior, and could be seen as capricious by applicants;

e waste of public resources and the imposition of additional time and cost on
applicants; and

¢ internal dysfunction and low morale.

Furthermore, the operating environment and organizational culture contributed to: 1) ineffective
strategic management, 2) insufficient understanding of performance and actual outcomes, 3)
compromised external oversight and transparency, 4) lack of accountability, and 5) permitting
requirements and processes noncompliant with statutory and regulatory requirements and
Legislative intent.

Ineffective Strategic Management Control Systems

The Department’s operating environment and organizational culture accommodated deficient
controls over strategic management. Consequently, the value of strategic management and
external oversight of Bureau permitting was minimized or negated, resulting at times in wasted
resources, noncompliance, and abusive behavior. We found inadequate or absent control systems
over:

strategic and operational planning, as we discuss in Observation Nos. 2 and 6;

risk management, as we discuss in Observation No. 3;

resolving audit findings, as we discuss principally in Observation No. 4;

performance measurement, as we discuss principally in Observation Nos. 5 and 6;

measuring costs and benefits of initiatives and decisions, as we discuss principally in

Observation Nos. 2 and 6;

internal accountability, as we discuss in Observation No. 6;

e transparency of decision-making and operations, as we discuss principally in
Observation No. 7; and

¢ Council oversight of Department planning, policy, goals, operations, and rules related

to wetlands and protected shorelands, as we discuss principally in Observation No. 8.

Additionally, we found knowingly circumvented, inconsistently implemented, and unmonitored
controls over the workplace environment, even though Division management was aware of—but
failed to address—dysfunction among Bureau administrators reportedly affecting operations,
administration, performance, and morale. In CY 2018, we surveyed 37 Bureau and ARC
employees then-employed or employed during SFYs 2016 or 2017 on general Bureau operations
(Bureau operations survey), of whom 32 (86.5 percent) responded. Employees inconsistently
reported: 1) Bureau administrators treated one another or employees with respect, 2) Bureau
administrators provided effective leadership, and 3) they felt they could share concerns without
fear of retaliation or retribution, affecting morale and employee retention. The complete results
of our Bureau operations survey are included in Appendix F.

31



Chapter 1. Strategic Management

Noncompliant Regulatory Framework And Defective Control Systems

The Department’s operating environment and organizational culture accommodated deficient
controls over permitting requirements. Consequently, noncompliance created the potential for
inconsistent permitting decisions, increased costs to permit applicants, compromised due
process, accommodated regulatory overreach, compromised transparency, and resulted in
abusive behavior at times. We found inadequate or absent control systems over:

the reasonableness of rules, as we discuss in Observation Nos. 9, 10, and 11;

fidelity with statute and rules, as we discuss principally in Observation Nos. 9 and 12;
the clarity and specificity of rules, as we discuss principally in Observation No. 12;
ad hoc rulemaking, as we discuss principally in Observation Nos. 13, 14, and 15;
technical rule-writing standards, as we discuss in Observation No. 16; and

policies and procedures, as we discuss principally in Observation No. 17.

Additionally, managers knowingly operated a permitting environment engaged in substantial ad
hoc rulemaking by systematically augmenting rules over time with numerous requirements that
were not properly incorporated into rules and enforcing these non-binding requirements on the
public. For example, permit applicants were required to demonstrate their “need” for a project,
even though statute did not impose or contemplate such a requirement, nor did federal wetlands
regulations impose such a requirement. Permit applications were approved or denied based, in
part, on whether technical permit application reviewers believed an applicant needed a proposed
project, although management had not provided clear guidance as to how to objectively assess
“need.” In May 2018, the State Supreme Court found the Bureau’s ambiguous definition of
“need” was inconsistent with statute and provided a clear definition for use. However, managers
continued to require permit applicants to demonstrate “need” through at least March 2019
without accommodating the State Supreme Court’s definition and never issued interim guidance
to technical reviewers, as we discuss in Observation No. 13.

Insufficiently Understood Permitting Outcomes And Defective Control Systems

The Department’s operating environment and organizational culture accommodated deficient
controls over permitting outcomes and processes. A lack of understanding of performance and
permitting outcomes perpetuated defective permitting processes and the potential for inconsistent
permitting outcomes, increased costs to permit applicants, compromised due process, and
resulted in abusive behavior at times. We found inadequate or absent control systems over:

customer service, as we discuss principally in Observation No. 18;

permitting consistency, as we discuss principally in Observation Nos. 19, 20, and 21;
permitting timeliness, as we discuss principally in Observation Nos. 22 and 23;

appeals and remands, as we discuss in Observation Nos. 24 and 25;

pre-technical review, as we discuss in Observation Nos. 26, 27, 28, and 38; and
technical review, as we discuss in Observation Nos. 29, 30, 31, 32, 33, 34, 35, 36, 37,
38, and 53.
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Ineffective Organization, Administration, And Staffing Control Systems

The Department’s operating environment and organizational culture accommodated deficient
controls over the Bureau’s organization, administration, and employees. Consequently,
management’s ability to optimize performance was hindered, and resources were wasted at
times. We found inadequate or absent control systems over:

organizational structure, as we discuss in Observation Nos. 26, 39, and 42;
employee responsibilities, as we discuss in Observation Nos. 6, 26, 41, and 48;
delegation of authority, as we discuss in Observation No. 40;

permit reviewer credentials, as we discuss in Observation No. 43;

employee development, as we discuss in principally in Observation No. 44; and
professional conduct, as we discuss in Observation Nos. 45 and 46.

Inadequate Knowledge Management Control Systems

The Department’s operating environment and organizational culture accommodated deficient
controls over knowledge management. Consequently, the ability to optimize performance and
ensure transparency and accountability were hindered, and some processes were unauditable. We
found inadequate or absent control systems over:

external communications, as we discuss principally in Observation Nos. 47 and 48;
reporting, as we discuss principally in Observation Nos. 4 and 49;

internal communications, as we discuss principally in Observation No. 50;
information management, as we discuss principally in Observation Nos. 51 and 52;
and

third-party data used during review, as we discuss in Observation No. 53.

Recommendations:

We recommend Department management:

develop and maintain an operating environment and organizational culture
supportive of an organizational commitment to effective management controls;
ensure uncontrolled processes and practices are adequately controlled through
comprehensive and clear rules, policies, and procedures;

ensure existing controls are reviewed to ensure they are sufficiently designed,
operating as intended, not circumvented, and are regularly monitored,
modifying them as required;

ensure processes allow employees to report deviations from controls,
requirements, and expectations without fear of retaliation or repercussion; and
ensure managers demonstrate the importance of controls through their own
development of, and adherence to, controls and by timely addressing deviations.
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Department Response:

We concur with the recommendations.

The Department recognizes that it is effective management to consistently evaluate its
organization's policies and controls.

Strategy And Planning

In order to strategically manage the Bureau, Department management first needed to develop a
Department-wide strategic plan that identified a mission, goals, and objectives. Then,
management was responsible for developing supporting Division- and Bureau-specific strategic
and operational plans to describe how Department goals and objectives would be accomplished.
Strategic planning served as the foundation for performance measurement and demonstration of
outcomes. Plans should:

reflect external compliance requirements;

have corresponding implementation plans and performance measures;
be implemented timely and effectively; and

be broadly understood by employees and key stakeholders.

For more than three decades, the Assistant Commissioner was statutorily responsible for
supervising Department planning activities and coordinating and compiling the Division’s
planning activities. Additional responsibilities were assigned to the Assistant Division Director,
the Bureau Administrator, and the LRM Administrator, a vacant position whose responsibilities
were carried out by the Assistant Division Director through the audit period. The LRM
Administrator was responsible for overseeing Bureau strategic planning and determining Bureau
goals.

However, deficient control systems over strategic management of Bureau operations contributed
to ineffective performance management, inconsistent permitting outcomes, compromised
transparency, and statutory noncompliance. Department control systems: 1) contained elements
that were either absent, or, when present, were ineffectively designed, inconsistently
implemented, or unmonitored, contributing to 52 observations in our current report; and 2) were
at an initial level of maturity.

Observation No. 2

Improve Strategic Management And Planning

Department, Division, and Bureau management did not manage operations strategically, lacking
an ongoing, systematic approach to strategy development, management, and planning. The
Department’s 2010-2015 strategy was outdated and incomplete, implementation was
inconsistent, reporting was unintegrated, goals were only partially fulfilled, and performance
measures, where developed, were not holistic. Meanwhile, supporting operational plans—where
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developed—were incomplete, disconnected from strategy, unintegrated, and not focused on
statutory requirements. Deficiencies affected costs and achievement of outcomes, such as those
related to the decade-long wetlands rule revision process and the LRM reorganization, and were
inconsistent with the Department’s core practice of continuous improvement.

Inadequate Management, Development, Integration, And Implementation

Control systems over strategy and planning were inadequate. Department strategy, last updated
in CY 2010, was incomplete, outdated, inconsistently implemented, unintegrated, unachieved,
and developed without consultation with, and advice of, the Council.

Strategy did not address: 1) prior audit findings and external assessments using a systematic or
strategic approach, or 2) compliance with relevant laws, which resulted in persistent ad hoc
rulemaking. Moreover, the Department’s strategy included aspirational goals and timeliness
targets for completion, but lacked accompanying plans, performance measures, and assignment
of responsibility to implement plans and achieve outcomes. Additionally, employees gave
conflicting statements as to whether the Department still used its 2010-2015 strategy, with some
recognizing the need to update the strategy to more fully reflect current issues facing the
Department. Among employees responding to our Bureau operations survey, 11 (34.4 percent),
including seven managers, reported being familiar with the Department’s strategy. We asked
those 11 employees if Department strategy guided Bureau planning and operations, and:

e six (54.5 percent), including four managers, reported yes;
e two (18.2 percent), both managers, reported no; and
e three (27.3 percent), including one manager, reported being unsure.

Reporting and performance measurement, such as the December 2016 LRM Balanced Scorecard
(2016 LRM BSC) and the Department’s Environmental Dashboard (Dashboard), were not
holistically connected to strategy to evaluate progress toward achieving strategic goals and
objectives. Measures used in the 2016 LRM BSC and Bureau reports were also inputs and
outputs, rather than actual outcomes. Goals were unfulfilled, as permitting was persistently
untimely; rules were vague, inconsistent, incomplete, and not underpinned by objective standards
or economic impact analysis; permitting decisions were inconsistent; performance was not
holistically measured or well communicated internally or externally; and employees were neither
efficiently nor effectively managed. Furthermore, the Council was not engaged in Department
long-range planning; Council members were unaware of statutory responsibilities to consult with
and advise the Commissioner and engage in long-range planning, and were unfamiliar with
Department strategy; and the Commissioner met only once with the Council from January 2015
to April 2018, despite a statutory requirement to meet quarterly.

Inadequate Planning And Untimely Results
Despite the need for supporting operational and strategic plans to establish a basis for
implementing Department-level strategic goals and objectives at lower organizational levels, the

Division lacked operational plans, and Bureau planning: 1) was informal, 2) was unintegrated
with Department strategy, 3) inconsistently incorporated statutory requirements, and 4) was tied
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to compliance with federal reporting requirements. The Bureau completed federally-required
reports annually and submitted federally-required long-term program plans every six years.
Department employees reported federal reports and plans could have served as Bureau
operational plans, but connections between short-term reports and long-term plans and the
Department’s strategy were unclear. While Bureau plans contained goals related to
environmental protection, stakeholder outreach, and improving rules, they lacked goals focused
on: 1) achieving and improving compliance with statutory permit application review time limits,
despite decades-long concerns with untimely permitting; 2) resolving findings from external
audits and assessments; and 3) addressing known ad hoc rulemaking, ambiguities in the
regulatory framework, and inconsistency.

Management was responsible for creating controls to help ensure plans were implemented
according to specified timelines, yet enforcement mechanisms were nonexistent. There was no
evidence Department or Bureau management oversaw progress towards fulfilling goals and
meeting timelines established in the Bureau’s short-term reports or long-term plans. For
example, 31 of the 54 goals (57.4 percent) specified in the 2011-2017 long-term plan and five of
35 projects (14.3 percent) in the federal fiscal year 2016 report were not timely achieved.
Untimely activities included: 1) implementation of an integrated LRM permit, with an initial
completion date of CY 2015, and revised completion date of CY 2021; and 2) the wetlands rules
revision process, with a previous completion date of CY 2013, but which the Department
subsequently expected to complete in CY 2019.

Effect Of Inadequate Strategic Management

Among Bureau initiatives, two—the wetlands rules revision process and the LRM
reorganization—likely could have had the broadest effect were they realized, but instead
illustrate the direct and indirect effects of the Department’s inadequate control over strategic
management. Department operations, such as these initiatives, should: 1) connect to strategic
objectives through integrated plans, 2) include evaluations of feasibility and fiscal effects, 3)
follow implementation plans and timelines, and 4) contain performance measures to evaluate
progress. Division and Bureau managers, including the LRM Administrator, were responsible for
understanding operational and fiscal effects and analyzing and evaluating Bureau financial and
other resources. However, the Department engaged in both initiatives without adequate planning,
study of feasibility and fiscal impact, or evaluation of performance, leading to increased costs
due to untimely or unsuccessful implementation. There were also opportunity costs to the
Department due to the amount of employee time and other resources dedicated to these
initiatives. For example, deficiencies identified in prior LBA audits and longstanding
inconsistency and ambiguity went unaddressed, and implementation of Integrated Land
Development Permit (Integrated Permit) was delayed from CY 2015 to CY 2019.

Protracted Wetlands Rules Revision Process
The Bureau engaged in a wetlands rules revision process—rules being last fully updated in CY
1991—for at least ten years without a plan or holistic evaluation of fiscal and other potential

effects, contributing to persistent flaws in the regulatory framework and increased costs. Rules
underpinned the regulatory framework and were the source of longstanding concerns identified
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in our 2007 Audit, including inconsistency, ambiguities, and overreach. Relevant 2007 Audit
recommendations remained unresolved through CY 2018, despite the Department’s assertion it
would conduct a complete review of wetlands rules, propose changes to address our
recommendations, and complete substantial revisions by CY 2008. Subsequently, the Bureau
proposed at least five different timelines for completing wetlands rules revisions. The wetlands
rules revision process involved:

e Department and Division managers;

e Bureau employees, who reported allocating 1.4 percent of their time (1,394 of
102,102 hours) on rulemaking during the audit period, according to unaudited
Department data on self-reported employee time allocations (Department time
allocation data);

e 159 meetings with several informal stakeholder groups representing business,
industry, government, and environmental advocacy interests; and

e sole-source contract assistance in CY 2018, valued up to $28,000.

Unimplemented LRM Reorganization

For more than ten years, the Department worked to reorganize LRM programs without adequate
planning and full evaluation of potential effects. The LRM reorganization effort involved a
“staggering” amount of time, according to one senior Department manager. It included numerous
management meetings, employee training events, and public meetings, and generated mixed
feedback from stakeholders. Eventually, reclassification of ten proposed LRM positions
Department management viewed to be essential to reorganization was rejected by the Governor
and Executive Council, and no further LRM reorganization actions were taken. We were unable
to quantify the opportunity costs and waste of time and effort expended on the LRM
reorganization effort, due to insufficiently detailed unaudited Department time allocation data,
which indicated Bureau employees reported allocating 7.2 percent of their time (7,354 of
102,102 hours) on tasks related to general development and planning, but not exclusively on the
LRM reorganization.

Recommendations:

We recommend Department management:

e update and maintain Department strategy;

e create and maintain a strategic plan with measureable goals, objectives, targets,
and timelines for completion, assigning accountability to individuals for
implementation and performance;

e ensure the Division and Bureau develop complimentary strategies and plans
focused on achieving outcomes centered upon statutory expectations and
Department strategy;

e incorporate resolving prior and current audit findings throughout strategy;

e engage the Council regularly regarding long-range planning;

e tie initiatives to strategy and plans, and evaluate feasibility through formal fiscal
and other analyses; and
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e develop performance measures tied to strategic goals, plans, and initiatives, and
track Department performance.

We recommend Division and Bureau management develop complimentary, integrated
strategies and implementing plans to help ensure strategic objectives are achieved.

Department Response:

We concur with the recommendations.

The Department already has systems in place that address many of the recommendations, and
we will pursue improvement in these areas to ensure that the necessary controls are in place and
are operating effectively.

Additional Department and LBA comments on Observation No. 2 appear in Appendix B.

Risk Management

Bureau permitting was characterized as the highest-risk permitting program within the
Department. Effective risk management required Department management to:

e cstablish measurable objectives defining what was to be achieved, who was to
achieve it, how it would be achieved, and when it would be achieved;

define measurable risk tolerances, or acceptable performance variations, if necessary;
identify risks, or possible events that could hinder the achievement of objectives;
analyze risks to estimate whether they might occur or have a significant impact;
avoid, mitigate, or accept risks to ensure they were within defined risk tolerances;
communicate risk-related responsibilities to managers responsible for implementing
controls; and

e monitor control effectiveness and performance.

Although management controls cannot absolutely ensure organizational effectiveness, an
effective and documented risk assessment process is a core element of effective management
control. For more than three decades, the Assistant Commissioner was statutorily responsible for
risk management. However, two recommendations related to Department risk management from
two prior LBA audits issued as long as a decade-and-a-half ago remained unresolved.

The absence of a control system over managing risks related to Bureau operations contributed to

waste, abuse, and mismanagement. The Department’s absent control system: 1) contributed to
52 observations in our current report; and 2) was at an initial level of maturity.
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Observation No. 3

Establish And Formalize Risk Management Policy And Practices

Neither the Department nor the Bureau systematically managed risk associated with Bureau
permitting. The Department lacked a formal, systematic approach to risk management, and the
Bureau similarly lacked one at its level, decreasing the likelihood the Bureau would achieve
strategic or operational objectives. Additionally, the Department had not addressed deficiencies
identified by our 2005 Audit and 2015 IC Review, in which we recommended implementing risk
management controls. The Department concurred, stating in CY 2015 it was in the process of
developing a formal risk assessment process with several other agencies. However, there was no
evidence Department management developed such a system, conducted formal risk assessments
to regularly identify risks, defined risk tolerances, or created controls to manage identified
Bureau permitting risks. The lack of risk management negatively affected the Bureau. The
Bureau operated in a turbulent environment, with multiple conflicting demands from internal and
external stakeholders, and its operations occurred without due consideration of risk. Bureau
initiatives like the LRM reorganization and wetlands rules revision process were protracted and
costly, and neither initiative was completed after a decade or more.

Strategy, and the plans to implement strategy, should be risk-informed and systematically
manage risks that could affect achievement of organizational objectives. The Department
incurred costs by not proactively managing risks. Some key areas where the absence of adequate
risk management policy and practices affected the Bureau included:

e Prior Audit Findings — Our 2005 Audit recommended the Department develop and
implement formal fraud risk mitigation efforts, while our 2015 IC Review
recommended the Division and Department develop a broader formal risk assessment
process. The Department concurred with both recommendations and stated it would
implement relevant risk management processes. However, these recommendations
were not implemented, and the Department lacked a systemic approach to managing
risk through our current audit period and resolving external audit and assessment
findings, as we discuss in Observation No. 4.

e Issues With Information Technology (IT) Systems — Effective risk management could
have helped ensure the Bureau improved IT systems to meet its organizational needs.
Our 2007 Audit commented on deficiencies with the Bureau’s IT systems affecting
performance measurement, as we discuss in Observation Nos. 5 and 51. We
recommended the Department replace the Bureau’s antiquated database management
system (DBMS) and obtain a new system that met operational needs and improved
performance measurement. Though the Department concurred with these findings,
the DBMS was not replaced until nearly ten years later, and then reportedly under
emergency circumstances with little planning and no analysis of operational needs.
Furthermore, IT system deficiencies persisted during our current audit, and, as a
result, Department and Bureau management could not evaluate the efficiency and
effectiveness of permitting without reliance on inadequately controlled paper records,
as we discuss in Observation No. 52.
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e Wetlands Rules Revision Process — The Department incurred costs and prolonged
deficiencies in process and rules by not completing wetlands rules revisions timely. In
response to rule deficiencies identified in our 2007 Audit, the Department stated it
would revise wetland rules in CY 2008, but subsequently expected to complete rule
revisions in CY 2019 after several delays. Not only was a significant amount of time
spent on the effort by employees and stakeholders, but the decade-long process also
contributed to delays in other activities, such as implementation of Integrated Permit
and data collection for the anticipated CY 2017 LRM BSC. Furthermore, the
protracted nature of the revision process meant deficiencies in process and rules, last
fully updated in CY 1991, went unaddressed, including: vague, undefined, and
expired requirements, as we discuss principally in Observation Nos. 9 and 12; ad hoc
rulemaking, as we discuss principally in Observation No. 13; requirements based on
outdated standards, as we discuss in Observation No. 10; technical deficiencies, as we
discuss in Observation No. 16; and forms not adopted in rule, as we discuss in
Observation No. 15. Stakeholders incurred increased costs due to rule deficiencies.

e [RM Reorganization — The LRM reorganization was not underpinned by effective
risk assessment and mitigation, leading to increased costs. The reorganization effort
lasted more than ten years and was ultimately placed on hold indefinitely, as we
discuss in Observation No. 39, due, in part, to negative stakeholder feedback. The
protracted nature of reorganization efforts consumed significant employee and
stakeholder time. Proactive risk management could have allowed Department
management to holistically identify risks associated with the initiative sooner and
avoid expending resources without realizing any outcomes.

e Organization And Staffing — Bureau organization and staffing practices were not risk-
based, and Bureau employees were inconsistently credentialed, trained, and overseen
by managers, leading to increased costs to the Department through inefficiency and
waste, and to stakeholders through confusion and inconsistent permitting outcomes,
as we discuss in Observation Nos. 6, 21, 43, and 44.

Recommendations:

We recommend Department management:

e establish, document, implement, and refine formal agency-wide risk
management policy and processes tied to strategy and plans to help ensure the
Department recognizes, evaluates, and responds to risks that could affect its
ability to achieve objectives;

e develop appropriate, clear, and measurable risk tolerances; and

e holistically review operations on a regular basis for indicators of risk and
changes to risks, and establish and monitor controls to address those risks.

We recommend Division and Bureau management adapt and implement the Department’s

risk management policies and practices to help ensure operations are risk informed and
strategic objectives are achieved.

40



Chapter 1. Strategic Management

Department Response:

We concur with the recommendations.

Many facets of risk management are already in place at the Department- and Bureau-levels,
including:

o establish, document, implement, and refine formal agency-wide risk management
policy and processes tied to strategy and plans to help ensure the Department
recognizes, evaluates, and responds to risks that could affect its ability to achieve
objectives;

e develop appropriate, clear, and measurable risk tolerances; and

e holistically review operations on a regular basis for indicators of risk exposure, and
changes to exposures, and establish and monitor controls to address those risks.

Division and Bureau management adapt to their operating level and implement the Department's
risk management policies and practices to help ensure operations are risk informed and
strategic objectives are achieved.

We will pursue improvement in these areas to ensure that the necessary controls are in place and
are operating effectively.

Additional Department and LBA comments on Observation No. 3 appear in Appendix B.

Resolution Of Previously Identified Management Control Deficiencies

Department management had a responsibility to timely resolve deficiencies identified in external
audits and assessments by:

e implementing a system to ensure prompt resolution of findings and recommendations,

e assigning responsibility to resolve deficiencies,

e taking appropriate follow-up action to resolve findings, and

e investigating underlying causes contributing to findings and recommendations, to
prevent or address additional, related deficiencies.

External audits and assessments identified areas in which management controls were deficient,
how deficiencies affected operations and performance, and how deficiencies could be resolved.
Our 2007 Audit identified numerous issues with Bureau operations. Following its publication,
Department managers publicly reported launching an initiative—in partnership with the
Council—to improve the management and clarity of Bureau permitting. The initiative would
have reportedly addressed the 2007 Audit’s findings and recommendations, identified other areas
for improvement, and implemented changes. However, we re-examined 26 observations and five
“other issues and concerns” relevant to Bureau permitting from our 2002, 2005, and 2007 Audits
and 2015 IC Review and found few improvements.
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The absence of a control system over timely resolution of prior audits and other external
assessments:  perpetuated and increased Bureau permitting risks and contributed to the
persistence of other control deficiencies, contributed to ongoing stakeholder concerns, and
resulted in opportunity costs to the Department and waste. The Department’s absent control
system: 1) contributed to 45 observations in our current report; and 2) was at an initial level of
maturity.

Observation No. 4

Timely Resolve External Audit And Assessment Findings

The Department did not systematically or deliberately resolve management control deficiencies
identified by the LBA or the federal Environmental Protection Agency for as long as 16 years.
The Department inconsistently complied with resolution reporting requirements. Management
reported inaccurate and misleading information on the Department’s progress towards resolving
prior audit findings, sometimes significantly so, as shown in Figure 4 for the 19 observations
from our 2007 Audit. We found most prior findings and recommendations relevant to the current
audit were not fully resolved, despite many managers’ knowledge of prior LBA audits. Untimely
resolution contributed to ongoing, and in some cases worsening, management control
deficiencies. Since CY 2002, we conducted four audits containing 26 observations and five
“other issues and concerns” with findings, recommendations, and suggestions directly related to
our current audit. We followed up on the Department’s progress towards resolving:

e the 26 observations, of which 25 (96.2 percent) remained unresolved or partially
resolved, and
e the five “other issues and concerns,” all of which remained unaddressed.

Additionally, since CY 2008, the federal Environmental Protection Agency conducted three
assessments of the Department’s quality system. Five deficiencies relevant to the current audit
had not been fully addressed.

Management control systems were insufficient to ensure statutory and regulatory compliance and
operational efficiency and effectiveness related to Bureau permitting.

e Without an adequate management control system to ensure resolution, the
Department wasted the State’s substantial and decades-long investment in LBA audits
of the Department. Audits resulted in only limited corrective actions by Department
management, despite identification of a substantial depth and breadth of management
control deficiencies. Furthermore, management inaction wasted Department resources
invested in audits and assessments.

e Without fully resolving deficiencies related to external communications, rules, and
policies and procedures, the Department perpetuated and increased risks associated
with Bureau permitting due to an ongoing lack of transparency; an inconsistent and
increasingly complicated regulatory construct; and reliance on ad hoc rulemaking.
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Figure 4

Actual Versus Self-reported Resolution Status Of 19 Observations From Our 2007 Audit

Actual Status, As Assessed By The LBA

1 7 11
CY 2018 (5.3%) (36.8%) (57.9%)
Department’s Self-reported Status
Ccy2018 2 2 14 1
(10.5%)  (10.5%) (73.7%) 5.3%
5 9 5
CY 2015 (26.3%) (47.4%) (26.3%)
Observation Fully Resolved Observation Substantially Resolved
Observation Partially Resolved m Observation Unresolved

Note: The resolution status of prior audit observations previously was reported according to four
categories—fully resolved, substantially resolved, partially resolved, and unresolved—which are also
used throughout this observation to provide consistency for the reader in depicting changes in
resolution status over time. The status of prior audit observations reported in Appendix H now
reports resolution according to three categories—resolved, resolution in process, and unresolved.

Source: LBA analysis of Department-reported resolution and actual, documented resolution.

e Failure to fully resolve audit findings also compromised the implementation of the
Department’s 2010-2015 strategy, as a number of activities were unguided by
strategic principles, and strategic goals were not achieved through the audit period
due to management control deficiencies, including previously-identified deficiencies
related to customer service, transparency, efficiency, and effectiveness.

Lack Of Managerial Accountability For Resolving External Audit Findings

The majority of the 26 relevant LBA recommendations and the five “other issues and concerns”
were unresolved through CY 2018. No policies and procedures were developed to ensure audit
findings and recommendations were brought to the attention of the appropriate Department
managers and resolved promptly and transparently, nor did any element of Department strategy
focus on audit resolution.
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No Systematic Resolution Or Corrective Action Monitoring Despite Awareness Of Audits

The Department lacked control systems to ensure management had necessary institutional
knowledge of deficiencies identified by audits and timely resolve audits findings. Senior
management reportedly did not ask for information on progress towards resolving audit findings
and recommendations, despite the formal allocation of responsibilities related to, or associated
with, audit resolution. The Chief Operations Officer was statutorily responsible for implementing
audit recommendations concerning units within the Commissioner’s Office; the Division
Director was responsible for the overall effectiveness of Division operations; and the Assistant
Division Director, also the acting LRM Administrator, and Bureau administrators were
responsible for improving Bureau operations.

The Commissioner and a former Division Director both reported they were unaware of our 2007
Audit until we asked about resolution status during our current audit in CY 2018. However, other
Department and Bureau employees, including managers still serving in the same roles as they
were in CY 2007, were aware of prior LBA audits and could have ensured changes were made.

e The Assistant Division Director, also the acting LRM Administrator, participated in
our 2007 Audit. The Assistant Division Director also received copies of the
Department’s written responses to our observations, all of which indicated full
concurrence, and many of which outlined a plan for resolution by CY 2008.

e The Bureau Administrator participated in our 2007 Audit. The Bureau Administrator
also received permit application file review results, received copies of the
Department’s written responses to observations, and participated in the exit
conference discussing the final report.

e The Assistant Bureau Administrator participated in our 2007 Audit. The Assistant
Bureau Administrator also received the results of, and responded to, our file reviews.

e The Chief Operations Officer participated in our 2007 Audit and also reported the
resolution status of 2007 Audit observations in response to a follow-up conducted
during our 2015 IC Review.

Lack Of Transparency And Accurate Resolution Reporting

The Department inconsistently complied with transparency and reporting requirements on its
progress resolving audit findings and provided inaccurate and misleading information. Since CY
2014, the Department was required to: 1) develop a remedial action plan within 30 days of an
LBA audit, identifying planned remedial actions and actions requiring approval from the
Legislature, Governor and Executive Council, or another party; 2) report on progress semi-
annually; and 3) provide plans and progress reports for posting on the State’s transparency
website. However, following the:

e October 2015 publication of our Department Of Environmental Services State-owned
Dams Performance Audit Report, the Department did not file a remedial action plan
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and, while it did file two semi-annual progress reports in April and October 2016, it
stopped filing progress reports thereafter, despite reporting eight of 12 observations
(66.7 percent) had not been fully resolved as of October 2016;

e October 2015 publication of our 2015 IC Review, the Department did not file a
remedial action plan or any semi-annual progress reports; and

e May 2018 publication of our Department Of Environmental Services Air Resources
Division Performance Audit Report, the Department did not file a remedial action
plan until March 2019, nine months late, and had not filed a semi-annual progress
report through April 2019.

Minimal Resolution Of Relevant Deficiencies Identified During Audits And Assessments

Management was responsible for monitoring resolution to verify corrective actions were
implemented and identified deficiencies were actually resolved, as well as cooperating with
auditors and disclosing known management control problems, including unresolved audit
findings. However, we found broad non-resolution of the 26 prior LBA recommendations and
five “other issues and concerns,” as we discuss in 19 additional observations in this audit report.

e Our 2002 Audit included one observation relevant to the current audit and, 16 years
later, it remained unresolved.

e Our 2005 Audit included three observations relevant to the current audit and, 14 years
later, two (66.7 percent) remained unresolved, while one (33.3 percent) had been
partially resolved.

e Our 2007 Audit included 19 observations and five “other issues and concerns”
relevant to the current audit and, 11 years later, 18 observations (94.7 percent)
remained unresolved or partially resolved, while one (5.3 percent) had been fully
resolved, and all “other issues and concerns” (100.0 percent) remained either
unaddressed or partially addressed.

e Our 2015 IC Review included three observations relevant to the current audit and,
three years later, all (100.0 percent) remained either unresolved or partially resolved.

Additionally, management did not fully resolve relevant deficiencies identified by the federal
Environmental Protection Agency, which, in some cases, were long-standing and dated back a
decade or more. The Environmental Protection Agency periodically assessed the Department’s
quality system, which was intended to improve and assure data quality and ensure programs
produced the type, quality, and quantity of data needed to make informed decisions. Since CY
2008, the Environmental Protection Agency conducted three Quality System Assessments, in
June 2008, June 2012, and August 2017. While the Department was required to submit
corrective action plans describing planned resolution, some deficiencies relevant to our current
audit persisted for a decade or more, while others were related to prior LBA audit findings, as we
discuss in Observation Nos. 17,49, and 51.
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Recommendations:

We suggest the Legislature consider increasing its oversight of Department efforts to
address prior and current audit observations.

We recommend Department management:

e comply with Executive Orders requiring development, submittal, and posting of
remedial action plans and progress reports after an LBA audit;

e timely resolve audit and assessment findings;

e develop, validate, and implement policy and procedures to ensure responsibility
for resolving audit and assessment recommendations is clearly assigned and
audit and assessment findings are timely resolved;

e incorporate audit and assessment resolution processes into its strategy and plans
to ensure continuous monitoring and evaluation of the adequacy of its
management controls; and

e track resolution observation-by-observation and ensure timely progress towards
achieving full resolution.

Department Response:

We concur with the recommendations.

The Bureau is under new leadership as the Governor appointed a new Division Director on
March 13, 2019 and the Department hired a new LRM Administrator, effective February I,
2019. These new leaders bring a fresh perspective to management of the Bureau, and they will
oversee corrective action plan development, submittal, posting, and progress reporting in
compliance with Executive Orders.

The Department is preparing a comprehensive corrective action plan to address the findings of
the audit. The corrective action plan will be available by May 10, 2019, and the plan will
establish a timeline for addressing all outstanding audit findings. The LRM Administrator will
track corrective action observation-by-observation and ensure resolution of the findings within
the constraints of available resources by directing as many resources as possible toward
corrective actions while still committing sufficient resources to meeting the Bureau’s primary
tasks of application reviews and permitting. The LRM Administrator is responsible for
developing, validating, and implementing policy and procedures to ensure timely resolution of
the findings and for incorporating remediation processes into LRM strategy and plans to ensure
continuous monitoring and evaluation of the adequacy of management controls.

Given the scope and large number of recommendations in the audit, we anticipate corrective
action will be a multi-year process, but the Department is committed to completing remediation
of all findings with which we have concurred.

Additional Department and LBA comments on Observation No. 4 appear in Appendix B.
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Performance Management

Management of Bureau performance, and measuring and demonstrating actual outcomes,
provides a basis for making data-informed, objective, and strategic decisions. These decisions
support the achievement of goals and objectives, and help ensure compliance with requirements,
accountability for performance and conduct, and transparency. Performance management
includes ongoing, systematic:

e establishment of performance expectations connected to goals and assignment of
responsibilities;

e measuring and continually monitoring performance, including adherence to risk
tolerances;

e evaluating performance and ensuring accountability;

e ensuring the reliability, accuracy, and timeliness of performance measurement,
monitoring, and reporting; and

e revising expectations.

Performance measurement rested upon quantifying Bureau inputs, outputs, and outcomes.
Programmatic Performance Management

It was a fundamental expectation for the Department to operate effectively, by demonstrating the
Bureau had achieved its intended programmatic outcomes. However, Department data could not
demonstrate any programmatic outcomes resulted from permitting, including the extent to which
despoliation or unregulated development of wetlands and protected shorelands were prevented.
Unaudited Department and Bureau data indicated that, during the audit period, the Bureau
employed 32 employees at a cost of $4.9 million and handled 7,174 applications and notices.
These inputs allowed the Bureau to produce permitting program outputs: final decisions on 6,334
applications and notices (88.3 percent). Outputs should have supported intermediate permitting
outcomes, as shown in Figure 5, including:

e making consistent permitting decisions compliant with statutory and regulatory
requirements, and

e achieving strategic objectives to balance economic development and environmental
protection.

Intermediate outcomes should have underpinned, and ultimately led to, programmatic outcomes
expected by statute.

Department managers were responsible for measuring and managing program performance. The
Assistant Division Director, acting as the LRM Administrator, was responsible for evaluating,
developing, and coordinating Bureau activities to minimize duplication of effort and maximize
efficiency and allocation of resources. Department management relied upon the Dashboard,
which included measures on water quality and wetland loss and mitigation, to report on
purported Department effectiveness. Division management reported it separately relied on the
LRM BSC to review program performance information.
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Figure 5

Relationship Between Wetlands Bureau Permitting Goals And Program Performance
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Notes:

! Management sets in strategy goals related to statutory compliance and expected outcomes.
2 Inputs are resources and activities that are needed for, or guide, Bureau operations.

3 Processes are Bureau activities designed to provide services.

:‘ Outputs are the services provided by Bureau activities.

Outcomes are the impacts resulting from Bureau operations, and include intermediate and
ultimate outcomes.

Source: LBA analysis of Bureau operations and the Department’s 2010-2015 strategy.

The 2016 LRM BSC contained 21 performance measures in ten categories: 1) exemplary
customer service; 2) clear and consistent process; 3) clear guidance; 4) environmental outcomes;
5) early coordination; 6) efficiency; 7) effectiveness; 8) strategy; 9) employee knowledge,
ability, and performance; and 10) organizational capacity. These measures focused on inputs and
outputs, not outcomes. For example, the 2016 LRM BSC purported to measure the efficiency of
operational processes through process improvement efforts. This measure was intended to align
with the Department’s goal to use the most efficient, effective, and innovative workforce
practices. However, efficiency was measured solely based on the total number of program
improvement efforts conducted—an output—and not on the effect those efforts had on Bureau
operations—an intermediate outcome—or what effect those efforts had on preventing
despoliation or protecting shorelands—the ultimate programmatic outcome.

Deficient control systems over program performance contributed to:  an insufficient
understanding of program performance, an inability to demonstrate actual environmental
outcomes, inconsistent permitting outcomes, and compromised objective and data-driven
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decision-making. Department control systems: 1) contained elements that were ineffectively
designed, inconsistently implemented, or unmonitored, contributing to 51 observations in our
current report; and 2) were at a repeatable level of maturity.

Observation No. 5

Improve And Expand Performance Measurement Systems

The Department, Division, and Bureau lacked a systematic performance measurement system
tied to strategy and risk. Management could not evaluate the efficiency and effectiveness of
Bureau operations, performance, and actual outcomes due to incomplete and inadequate data
collection, inconsistent data quality, and untimely reporting. Systematic performance
measurement tied to strategy and informed by risk management could have helped ensure
strategic and operational objectives were met and performance was within risk tolerances. The
Department did not develop comprehensive performance measures from strategy and plans, and
the performance measures that were developed were disconnected between the Bureau, Division,
and Department. For example, the Bureau could not determine how permitting affected the
quality and functions of wetlands and protected shorelands or the costs incurred by the regulated
community. The performance measures used by the Bureau were focused on a limited subset of
inputs and outputs, rather than achieving actual programmatic outcomes.

Performance Measurement Not Tied To Outcomes

The Bureau could not determine whether intended outcomes were met. Bureau program
performance measurement was focused on meeting a limited subset of timeliness compliance
measures, rather than on outcomes, such as balancing economic development and environmental
protection, ensuring statutory compliance, and preventing despoliation. Internal Bureau reports
and the 2016 LRM BSC had certain permit timeliness measures to help ensure compliance with
initial statutory time limit requirements. However, the Bureau did not collect data to evaluate the
performance of the entire permitting process, which included other statutory time limits,
including those associated with requests for more information (RFMI) and permit review
extensions. The Bureau also lacked measures to evaluate the effect of permitting on wetlands and
protected shorelands, relying instead on anecdotal information. The online LRM Customer
Service Survey Permit Process Questionnaire implemented in CY 2017 (2017 online LRM
survey), a method used to measure customer service, had low response rates and lacked controls
over who took the survey and with what frequency. The 2017 online LRM survey also lacked
questions regarding customer satisfaction with the permitting process, timeliness of application
processing, Department use of RFMIs, and the costs of permitting, as we discuss in Observation
No. 18.

Uncoordinated Performance Measurement
The Department inconsistently translated strategic goals into performance measures, and
performance measures used were either unreliable, not monitored by management, or not

connected to strategy. We found no evidence Department management created performance
measures for the Department’s 2010-2015 strategy or for the Bureau’s long-term plans. The
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Bureau’s short-term plans included some performance targets focused on outputs, but not
outcomes; however, information in short-term plans was characterized as unreliable, and
management did not monitor whether the Bureau met performance targets. Though the
Dashboard and the 2016 LRM BSC were reportedly used to evaluate performance, the
Department did not provide any evidence that performance measures on either were derived
from, or purposefully connected to, strategy.

Department and Bureau goals regarding performance measurement were not fully accomplished.
The Department did not create the web-based system to track permitting and enforcement trends
and summarize backlogs, average review timeframes, and trends that was integral to the
Department’s 2010-2015 strategy. Furthermore, the strategy provided the Department would
connect operations to relevant outcomes and environmental indictors, and establish a web-based
system to present real-time trend information on the State’s environment and key Department
outcomes. However, these goals were only partially fulfilled. While the Dashboard and 2016
LRM BSC’s measure of wetlands loss and mitigation was presented as an outcome measure, it
was an output measure with no connection to the prevention of despoliation or unregulated
development, and could not be used to demonstrate Bureau effectiveness. A Bureau goal to
develop wetlands water quality standards was similarly unfulfilled, and no standard was ever
developed, even though the federal Environmental Protection Agency had encouraged states to
develop water quality standards for wetlands since CY 1990.

Department- and Bureau-level performance measurement was also uncoordinated. Management
made no formal connections between the Dashboard and the 2016 LRM BSC and other
performance reports. Already lacking connections between performance measurement and
strategy and plans, the uncoordinated Dashboard and 2016 LRM BSC meant management could
not tie Bureau outputs to Department outcomes.

Incomplete Performance Measurement

The 2016 LRM BSC was the only LRM BSC published and was not developed in consultation
with the Council. It was plagued by data-quality issues, aggregated data for all three LRM
programs, and was incomplete. The 2016 LRM BSC generally did not align with Department
strategy and would not have helped management assess Bureau performance or attainment of
Department goals and objectives. Consequently, management had a skewed and limited
understanding of Bureau performance, as we also discuss in Observation Nos. 2, 6, 18, 44, 47,
and 50.

Other than qualitative feedback through meetings, management relied upon Bureau permitting
timeliness reports and the 2016 LRM BSC to assess permitting performance. However, the
measures in these reports were not sufficient to comprehensively measure Bureau operational
efficiency and effectiveness. Internal Bureau permitting timeliness reports, such as the
“Outstanding Files Report,” focused on meeting one initial statutory review time limit, rather
than measuring the timeliness of the entire permitting process. The Bureau included a similar
measure in the 2016 LRM BSC, the percentage of days used until statutory first review, and did
not include any other measures of timeliness. Using statutory first review measures, management
would be unable to measure actual permit timeliness or identify applications that were delayed
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due to RFMIs, review extensions, preferential treatment, or other factors, limiting oversight.
Consequently, the Bureau did not understand permitting performance and instead only
understood how often it did or did not comply with one statutory time limit, as we discuss in
Observation No. 22.

The quality of the Bureau’s performance measurement data was inconsistent, complicating
potential management oversight of Bureau permitting. Our 2007 Audit concluded the
Department’s ability to measure performance was negatively affected by deficient IT systems
and inconsistent data quality, and the conditions leading to these findings were unresolved more
than a decade later. The LRM permitting database management system overwrote, or did not
capture important dates to evaluate timeliness of permitting, and electronic data was unreliable
due to data entry inconsistencies within the Bureau. Reliance on performance measures derived
from data of poor quality painted an incomplete picture of Bureau performance and meant
management did not have a correct or complete understanding of whether the Bureau was
meeting expectations.

Untimely Performance Measurement

The Department did not timely measure performance, particularly with the LRM BSC, delaying
management’s use of the report for oversight purposes. One Bureau employee characterized data
collection for the LRM BSC as time consuming and heavily reliant on manual processes. As of
December 2018, the Bureau had not finalized CY 2017 LRM BSC performance data and
published results. Management cannot use data to inform decision-making if it is not collected,
analyzed, and reported timely.

Recommendations:

We recommend Department management:

e develop, implement, and refine a performance measurement system with
measures tied to strategy, risk tolerances, and outcomes;

e ensure performance measurement is coordinated between the Department,
Division, and Bureau;

e address deficiencies with IT system design and data quality control to help
ensure performance measurement is based upon holistic, reliable data; and

e collect and process data timely, and regularly assess performance measurement
data.

We recommend Division and Bureau management develop complimentary performance
measurement systems to help ensure performance is holistically and accurately measured

and conveyed to stakeholders routinely, and strategic objectives are achieved.

Department Response:

We concur with the recommendations.
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We have many of the recommended systems in place, and we agree that these systems should be

monitored and improved over time. We will:

Division and Bureau management will “develop complimentary performance measurement
systems to help ensure agency performance is holistically and accurately measured and

“develop, implement, and refine a performance measurement system with measures
tied to strategy, risk tolerances, and outcomes.”

The Department has an operational Strategic Management Plan that is currently in

the process of being updated. Also see prior Department responses to Observation
No. 2.

“ensure performance measurement is coordinated between the Department, Division,
and Bureau.”

“address deficiencies with IT system design and data quality control to help ensure
performance measurement is based upon holistic, reliable data.”

See the Department responses to Observation Nos. 4 and 51.

“collect and process data timely, and regularly assess performance measurement
data.”

See the Department response to Observation Nos. 4, 17, and 51.

conveyed to stakeholders routinely, and strategic objectives are achieved.”

Additional Department and LBA comments on Observation No. 5 appear in Appendix B.

Employee Performance Management

Effective employee management is essential to achieving results and integral to effective
management control. Employees with the right training, tools, structure, incentives, and
responsibilities make operational success possible, as shown in Figure 6. A comprehensive

employee performance management system linked to strategy and workforce plans could have:

contributed to achieving programmatic outcomes, including the extent to which
despoliation or unregulated development of wetlands and protected shorelands were
prevented;

provided a basis for making strategic decisions, emphasizing the importance of
achieving goals and objectives, rather than merely completing activities, and
demonstrating how staffing decisions supported strategy;

helped ensure employees carried out assigned responsibilities, met standards of
professional conduct, and adhered to policies and procedures;
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e helped re-balance workloads or proposed adjustments to staffing levels to meet
operational demands; and
e helped the Department attain its strategic workforce goals and objectives.

Figure 6

Relationship Between Department And Wetlands Bureau Goals
And Employee Performance
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Notes:

! Management sets goals in strategy related to statutory compliance and expected outcomes.
= Inputs are resources and activities that are needed for, or guide, Bureau administration.

3 Processes are Bureau activities designed to provide services.

:' Outputs are the services provided by Bureau activities.

Outcomes are the impacts resulting from Bureau administration, and include intermediate and
ultimate outcomes.

Source: LBA analysis of Bureau administration and operations and the Department’s 2010-2015
strategy.

Department managers were responsible for helping achieve strategic goals, collecting relevant
and reliable information, and monitoring performance. The Assistant Division Director, also
serving as the acting LRM Administrator, and the Assistant Bureau Administrator were both
responsible for timely performance management and measurement. However, the Department
could not demonstrate programmatic outcomes. Additionally, the Bureau Administrator and
some supervisors and staff were aware employees were unable to spend sufficient time on
permitting, and management appeared to place insufficient emphasis on permitting
responsibilities. Furthermore, the negative effect of employee management on permitting
efficiency was a longstanding issue known to Bureau management.
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Employee management focused primarily on inputs, processes, and outputs. For example, the
2016 LRM BSC purported to measure enhancement of employee knowledge, ability, and
performance. This measure was intended to align with the Department’s goal to develop and
maintain a formal and comprehensive workforce development process. However, employee
knowledge, ability, and performance was measured solely based on the number of training
events and the number of mentoring relationships—both inputs—and not based on the effect
those events or relationships had on employee conformity with requirements—an output—or on
the effect of Bureau operations—an outcome.

Deficient control systems over Bureau employee management contributed to: an insufficient
understanding of employee and program performance, waste, inconsistent permitting outcomes,
statutory noncompliance, and compromised objective and data-driven decision-making.
Department control systems: 1) contained elements that were absent or ineffectively designed,
inconsistently implemented, unmonitored, or, in some cases, knowingly circumvented,
contributing to 52 observations in our current report; and 2) were at an initial level of maturity.

Observation No. 6

Improve Management Of Wetlands Bureau Employees

The Department’s strategic goal to develop and maintain a formal and comprehensive process
for workforce analysis, planning, and development remained unimplemented at the Bureau
through CY 2018. Effective, strategic employee management could help optimize Bureau
performance and ensure public accountability. However, the Department did not develop an
objective, strategic approach to managing Bureau employees that: 1) aligned with the Bureau’s
mission, 2) focused on achieving outcomes and strategic goals and objectives, and 3) integrated
strategy, workforce planning, and performance management. Instead, the Bureau’s approach to
managing employees was ad hoc and reactive. Since at least CY 2006, the Bureau Administrator
reported employee management directly affected permitting outcomes, and management lacked a
system to evaluate the appropriateness and effectiveness of employee time allocation. Unaudited
Department time allocation data indicated Bureau employees reported allocating 25.0 percent of
their time (25,570 of 102,102 hours) on tasks most closely connected to permitting and 75.0
percent (76,533 hours) on other tasks, including administration, program development, leave,
and outreach. This may indicate insufficient focus on the area of most strategic importance, and
greatest risk, to the Bureau.

Lack Of Workforce Planning

LRM programs, including the Bureau, attempted to address purported management issues and
gaps in staffing resources through the proposed LRM reorganization, and then through the more
limited LRM restructuring when the LRM reorganization failed to progress, without undergoing
formal workforce planning to identify existing or anticipated organizational deficiencies or
various options to correct those deficiencies. Consequently, LRM reorganization and
restructuring efforts and related decisions regarding the distribution of employees and
organizational structure added to costs, produced limited tangible benefits, and resulted in wasted
employee time, as we discuss in Observation Nos. 2 and 39.
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Integrating employee management and strategic planning efforts could help ensure the Bureau
operated efficiently and effectively to support permitting-related outcomes. Workforce planning
could have provided a basis for making proactive staffing decisions to meet strategic goals, and
management could have identified both existing and future staffing needs and actual or
anticipated gaps in employee skills.

e Assessments of existing workforce needs could have examined whether or not the
Bureau had the appropriate number of employees; whether employees had the
necessary knowledge, skills, and abilities; and whether employees were allocated
efficiently across different responsibilities to achieve Bureau goals and objectives and
mitigate risk.

e Assessments of future workforce needs could have examined anticipated retirements;
turnover rates; whether remaining employees would have the necessary knowledge,
skills, and abilities; and whether any impacts on permit review processes were
expected as a result of staffing changes.

Insufficient Use Of Relevant And Reliable Information

The Department’s 2010-2015 strategy contained 14 goals related to workforce planning and
employee performance management, with implementation intended in CYs 2010 and 2011. All
were purportedly ongoing efforts. Workforce planning relied, in part, on collecting and assessing
relevant and reliable data, such as distribution of employee knowledge, skills, and abilities;
performance evaluations; amount of time needed to fill vacant positions; and actual and
anticipated turnover. Such data and information were essential to achieving strategic workforce
planning goals and helping management to identify skills employees needed, recruit and develop
employees to ensure operational needs were met, and manage employee and program
performance. However, the Bureau did not collect, monitor, and analyze necessary and sufficient
information to conduct or inform workforce planning. Additionally, information on the Bureau’s
progress towards implementing and achieving relevant Department goals was absent from the
2016 LRM BSC, which would not have helped management assess Bureau performance against,
or attainment of, Department goals to: 1) develop and maintain a comprehensive process for
workforce planning, 2) recognize and reward exceptional employee performance, and 3)
continually review and designate key positions. Management had not implemented another
means by which to assess progress towards implementing or achieving these strategic goals.

Lack Of Succession And Contingency Plans

Department strategy contained a goal to continually review and designate key positions and
ensure continuity of service, but the Bureau lacked succession and contingency plans, and
management lacked a strategic planning approach. These deficiencies: 1) subjected the Bureau’s
ability to both ensure operational continuity and undertake basic functions needed to fulfill
permitting responsibilities at unnecessary risk due to sudden staffing changes and 2) affected the
management, achievement, and stability of operations.
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However, the transition of responsibilities across employees appeared to be affected by the lack
of succession and contingency plans, even during short-term absences. For example, the Bureau
reportedly had a difficult time identifying capable employees to temporarily perform peer review
responsibilities. Issues with records management, employee development, internal
communication, and knowledge transfer appeared to further impede the Bureau’s ability to
ensure operational continuity, as we discuss in Observation Nos. 44, 50, and 52. These issues
were further compounded by staffing changes, and the Bureau Administrator acknowledged the
frequency of staffing changes affected permitting efficiency at least since CY 2006.

e By February 2018, 12 of 30 employees (40.0 percent) had less than two years’
experience, while seven of 25 employees (28.0 percent) who were employed in July
2015 had left the Bureau.

e Managers and staff reported being aware the Bureau was reliant on key employees
whose skills and knowledge could not be replaced by others in the Bureau. Left
unaddressed, such a situation could adversely affect operations. Significant turnover
was reportedly offset by the knowledge of long-serving, experienced permitting
supervisors. However, three of six permitting supervisors (50.0 percent) left the
Bureau during the audit period.

e The potential existed for continuing and significant staffing changes, for which
management would have been unprepared. In response to our Bureau operations
survey, 13 of the 24 then-employed employees (54.2 percent), including four
managers, reported seriously considering leaving the Bureau or ARC.

Inadequate Management Of Employee Performance

Management lacked a comprehensive system to manage performance, which contributed to an ad
hoc and reactive approach to employee management; a lack of clarity as to whether workloads
were reasonable or additional employees needed to meet permitting demands; and a lack of
understanding as to how changes in the operating environment might affect workload or permit
application review times. Without a comprehensive performance management system:

e assignment of responsibilities was not strategic, and minimum employee
qualifications did not always align with the knowledge, skills, and abilities necessary
to carry out assigned responsibilities, as we discuss in Observation Nos. 40, 41, and
43;

e cmployee development efforts were unfocused, as we discuss in Observation Nos. 43
and 44; and

e the Bureau’s organizational structure was inadequate, and some spans of management
control inappropriate, as we discuss in Observation Nos. 39 and 42.

Insufficient Performance Expectations, Measurement, And Monitoring

Department strategy included a goal to recognize and reward exceptional employee performance,
which would have required the establishment of performance expectations, measurement of
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performance against expectations, and monitoring of performance. Expectations should have
been related to carrying out assigned responsibilities, meeting standards of conduct, and ensuring
adherence to requirements, policies, and procedures. Expectations should have been measurable,
understandable, and equitable. Through holistic monitoring, management could assess whether
employees met expectations, adjust unrealistic performance expectations, and identify
unacceptable levels of employee and program performance.

However, established expectations often indicated what employees needed to accomplish, not
always how well they must accomplish it, or whether there was an acceptable range of
performance or margin of error. Additionally, expectations were not always clearly
communicated to employees, as we discuss in Observation Nos. 40 and 50, or clearly defined.
For example, management established:

e arequirement to meet statutory review time limits, although only one expectation was
established relative to the various steps into which technical permit application
review was divided, as we discuss in Observation No. 22, and management excluded
Department of Transportation permit applications from the requirement, as we
discuss in Observation No. 23;

e a requirement all applicable permit application reviews be approved by the Bureau
Administrator or undergo peer review, which was inconsistently followed, as we
discuss in Observation No. 21;

e an expectation permitting decisions be consistent, but no expectations were
established related to an acceptable range of the consistency or accuracy of decisions,
and we identified inconsistency, as we discuss in Observation No. 19;

e an expectation to provide high-quality customer service, which was not defined, was
inconsistently understood, and lacked objective measures, as we discuss in
Observation No. 18;

e a requirement to respond to customer phone calls within 24 hours, although some
managers indicated reviewing permit applications superseded returning phone calls;

¢ an informal requirement to respond to emails within 24 hours; and

e arequirement related to employee recusals from permit application reviews, although
Bureau administrators established additional, informal requirements of which
employees had an inconsistent understanding, as we discuss in Observation No. 45.

Additionally, sufficient data, information, and analysis to comprehensively and routinely
measure and monitor performance were lacking.

e Management appeared to routinely and formally measure and monitor only one
aspect of employee performance: adherence to statutory permit review time limits for
certain project types through the Outstanding Files Report, to identify whether
applications were approaching the end of one statutory review time limit, as we
discuss in Observation Nos. 5 and 22.

e The 2016 LRM BSC contained measures related to select inputs and outputs.
However, measures generally did not align with stated Bureau expectations of
employee performance or focus on outcomes.
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e Management did not collect sufficient information to effectively monitor compliance
with standards of conduct, including those related to recusal from the permit
application review process, as we discuss in Observation No. 45.

e Management did not monitor peer review findings or compliance with peer review
requirements, which could have provided pertinent information on the accuracy and
consistency of permitting decisions and adherence with policy. We found
inconsistencies in permitting decisions, as we discuss in Observation No. 19, and
meeting peer review requirements, as we discuss in Observation No. 21.

e Management did not document or track complaints about technical reviewers made
by customers, the results of investigations, or the resolution of complaints. Inadequate
documentation rendered this process unauditable, and management could not have
objectively measured or monitored employee performance using this information.

Furthermore, Department strategy established a goal to regularly assess continuous process
improvement expectations and performance for each employee, but expectations connected to
Bureau process improvement efforts had not been established as part of a broader planning
process, as we discuss in Observation No. 2, nor had responsibility for specific components of
improvement efforts been assigned to employees.

Inconsistent Performance Evaluation And Lack Of Accountability

Management was required to evaluate employee performance in writing, at least annually. Doing
so effectively and timely was an essential component of performance management and the
Department’s strategy, but evaluations were inconsistently completed and were not always
timely. Bureau employees, ARC staff, and the Assistant Division Director, also acting as the
LRM Administrator, should have collectively received 55 performance evaluations during the
audit period. However, we found:

e 10 of 37 employees (27.0 percent) received none of their required performance
evaluations during the audit period, including the Assistant Division Director and
both Bureau administrators;

e 27 of 55 performance evaluations (49.1 percent) were completed; and

e 15 of 27 completed evaluations (55.6 percent) were submitted an average of four
months late.

Furthermore, completed performance evaluations were often associated with employee eligibility
for incremental salary step increases, as 14 of 27 completed evaluations (51.9 percent) were
completed around the time of an employee’s eligibility for a step increase. Four of the 14
evaluations (28.6 percent) were submitted an average of three weeks after an employee’s
eligibility for a step increase.

Without adequate performance expectations in place, a sufficient system to measure and monitor

performance, and consistent performance evaluation, management was limited in its ability to
know when employee performance affected the achievement of goals, or when performance fell
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below acceptable levels. Additionally, Bureau managers and supervisors evaluated employees
with similar responsibilities against different and varying, and typically qualitative, standards of
performance.

e Although no expectations related to quality of work had been established by
management, such as accuracy of permit application reviews or acceptable range of
performance or margin of error, performance evaluations required a related
assessment. Standards against which employees were to be assessed included the
number of mistakes made in work products and the amount of managerial review
needed, even though management had no systems to comprehensively identify
permitting errors. However, only one of 27 completed evaluations (3.7 percent)
explicitly assessed work based on the number of errors in permitting documents and
indicated while the percentage of errors was not unacceptable, steps to reduce the
number should be taken.

e Although no expectations related to quantity of work had been established by
management, such as the number of permit applications an employee needed to
review, performance evaluations required a related assessment. Standards against
which employees were to be assessed included the volume of work produced.
However, managers inconsistently included the number of applications reviewed
during the evaluation period to measure quantity of work, without a system to
understand whether workloads were appropriate. As we discuss in Observation No.
41, a more comprehensive measure of permitting workload could help improve
workload assignments and performance monitoring.

e Although the Bureau collected survey and questionnaire responses from customers
who had undergone the permitting process, Bureau administrators did not analyze this
information to determine whether customers who were not satisfied had interacted
with specific employees. Instead, evaluations, when they included assessments of
employee performance providing customer service, were qualitative.

e Although no expectations related to the implementation or achievement of continuous
process improvement efforts had been established, managers inconsistently evaluated
employee contributions using qualitative assessment of their initiative to make
recommendations for improvement.

e Performance evaluations required an assessment of dependability and enforcement of
standards, but, as we discuss above and in Observation Nos. 21 and 45, management
could not, or did not, monitor compliance with standards of conduct, peer review, and
other requirements.

Our Bureau operations survey asked the 29 employees reporting there were, or may have been,
standards of conduct whether Bureau administrators took timely and consistent action to address

deviations from those standards, and:

e three (10.3 percent), including two managers, reported al/ways;
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five (17.2 percent), including four managers, reported sometimes;

one (3.4 percent) reported rarely;

two (6.9 percent), including one manager, reported never;

15 (51.7 percent), including three managers, reported being unsure; and
three (10.3 percent) reported no deviations had occurred.

Five of 26 employees (19.2 percent), including one manager, reported they observed a breach of
standards of conduct that went unaddressed.

Uninformed Workload Allocations And Staffing Levels

Management had access to, but did not analyze, information on how employees spent their time,
such as the amount of time reportedly allocated to permit application review activities relative to
other responsibilities, as shown in Figure 7, or the amount of overtime worked. Such analyses
were essential to achievement of Department strategic goals related to work environment and
employee management. While management reported employees were unable to spend sufficient
time on permitting-related responsibilities due to non-permitting-related responsibilities, all
available information was not used to assess whether workloads were equitable or reasonably
divided across employees, or assess whether the Bureau had an adequate number of permit
reviewers. Furthermore, there was no standard established on how much time employees should
spend on permitting, versus other activities. Consequently, management attempted a significant
and resource-intensive reorganization effort without first understanding whether current
employees could fulfill permitting responsibilities at acceptable performance levels and, if not,
whether it would be best to re-allocate workloads or seek additional employees.

Without adequate workforce planning or performance management systems, anticipating the
effects of significant changes on workload and review timeliness, due to statutory and regulatory
changes reducing review time limits and the number of permit applications submitted for review,
would be anecdotal. Permitting section employees spent the most time processing permit
applications, followed by permitting section supervisors. However, without an effective
performance management system in place, management was unable to determine how much time
employees spent actively reviewing individual permits, by type. Such data could have informed
estimates on how operational changes might affect current workloads; whether or not the
Bureau’s current employees could have reasonably met shorter review timeframes; and whether
or not Bureau management would need to reallocate workloads so employees could devote more
time to permit review.

Unaudited Department time allocation data indicated 32 Bureau employees reported allocating
2,366 hours of overtime during the audit period, including seven employees accounting for
nearly two-thirds of overtime. Reportedly, overtime hours were primarily allocated to permit
application review (32.8 percent, 775 hours) and program development (30.2 percent, 715
hours). More detailed analysis of overtime data may have been useful in helping management
identify whether it has enough permit reviewers to complete workload within a normal work
week, or whether the use of overtime at certain times of the year would be more efficient than
hiring more employees.
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Figure 7

Reported Allocation Of 102,102 Hours Of Wetlands Bureau Employee Time,
SFYs 2016-2017

Development, Public
Permitting1 Administration® Assistance’ Other Tasks*
25.0% 23.1% 8.7% 43.2%
(25,570) (23,549) (8,833) (44,151)
Percent Of Time
(Hours)

Notes:

" Permitting tasks included peer review, applicant assistance, and technical review of permit
applications and Aquatic Resource Compensatory Mitigation (ARM) Fund applications.
Development and administration included 13.5 percent of time (13,789 hours) on program
development tasks, such as rulemaking, legislation, grant application and management, and ARM
Fund administration, and 9.6 percent (9,760 hours) on general administration tasks, such as staff
meetings, human resources tasks, and budget preparation.

Public assistance tasks included public education and information and general assistance.

Bureau employees reported allocating to other tasks: 10.1 percent (10,271 hours) on clerical and
administrative support, 8.3 percent (8,439 hours) on enforcement, 5.1 percent (5,212 hours) on
inspections, 3.6 percent (3,679 hours) on training, 0.4 percent (364 hours) on hearings and appeals,
0.2 percent (230 hours) on meetings, 0.0 percent (36 hours) on data management, and 15.6 percent
(15,921 hours) on leave.

Source: LBA analysis of unaudited Department time allocation data.

Recommendations:

We recommend Department management:

e improve employee management by developing and implementing workforce,
succession, and contingency plans to help achieve strategic goals;

e identify necessary data to inform workforce, succession, and contingency
planning, and develop, implement, and refine means to routinely collect,
monitor, and analyze data and integrate results into planning efforts;

e develop, implement, and refine objective, quantifiable performance expectations,
and acceptable ranges of performance that are clearly linked to Bureau goals
and objectives and clearly communicated to employees;

e routinely measure employee performance against expectations and analyze
information to identify trends, potential issues with performance expectations,
and deviations from acceptable performance levels;
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e comply with State law and ensure employees receive performance evaluations
consistently and timely;

e develop, implement, and refine systems to identify employee noncompliance with
policies, standard operating procedures (SOP), and standards of conduct and
address noncompliance in a timely and equitable manner; and

e use information and data on employee time to assess workloads, reallocate
workloads if needed, and determine expected effects on employee workloads due
to changes in the statutory or regulatory framework affecting review time limits
or number of permit applications.

Department Response:

We concur with the recommendations.

The Department already has systems in place that address many of the recommendations. We
agree that a healthy organization should explore continuous improvement in these areas. We will
pursue improvement in these areas to ensure that the necessary controls are in place and are
operating effectively.

External Oversight

External oversight of Bureau decision-making, operations, administration, performance, and
outcomes can help ensure:

effective management control design, implementation, and performance;
adequate organizational and operational risk assessments;

employee adherence to management controls and standards of conduct;
achievement of strategic and operational objectives;

statutory and regulatory compliance;

efficiency and effectiveness of operations; and

reliability of internal and external reporting.

Transparency

Ensuring transparency of decision-making processes, operations, and performance related to
Bureau permitting was essential to accountability and public access. The Bureau operated the
Department’s highest risk and most controversial permitting program. For decades, the
regulatory framework underpinning permitting was known to be complex, unclear, and produce
inconsistent results. Bureau permitting was subject to a high degree of public and Legislative
scrutiny, involved a significant number of stakeholders, affected private property rights, and was
subjective. Additionally, the Department was undertaking policy development via rules and other
standard-setting documents, making transparency of paramount importance.

However, deficient control systems over the transparency of Bureau decision-making,
operations, and performance contributed to: statutory noncompliance, compromised

62



Chapter 1. Strategic Management

transparency, and compromised achievement of strategic goals. Department control systems: 1)
contained elements that were absent or ineffectively designed, inconsistently implemented, or
unmonitored, contributing to 52 observations in our current report; and 2) were at an initial level
of maturity.

Observation No. 7

Improve Transparency Control Systems

The Department’s strategy emphasized transparency. Management should have developed plans,
policies, and procedures to help ensure performance was measured and goals were achieved.
However, no plans, policies, or procedures were created to ensure transparency goals were
achieved and operations complied with statute. Instead, the Department used inadequately
transparent processes to: 1) engage ad hoc advisory bodies to develop rules, best management
practice manuals, and permitting guidance documents, and 2) obtain feedback on the LRM
reorganization and the LRM BSC. Additionally, transparency and compliance issues were
exacerbated by inadequate external reporting, internal and external communication, internal and
external data reliability, and Council engagement.

Insufficient Transparency In Rulemaking

The Department’s rulemaking practices were insufficiently transparent. Statute provided the
Department could obtain advice through the Council and through properly constituted advisory
committees. The Commissioner had authority to create advisory committees, with the approval
of the Governor, and the Department was required to file a record of each advisory committee
and its name, composition, members’ names and addresses, purpose, and term of existence.
Advisory committees had a lifespan of three years, unless continued through legislation.
Department management reported being unaware of statutory provisions related to advisory
committees. Department reliance upon the Council or advisory committees could have helped
ensure transparency obligations were met, including notice, recordkeeping, disclosure of
potential conflicts of interest, and quorum requirements.

Instead, the Department relied upon ad hoc advisory bodies to develop consensus on proposed
revisions to Bureau rules, thereby decreasing transparency, rather than increase Council
involvement or create statutorily-compliant advisory committees. Ad hoc advisory bodies were
reportedly established each time the Bureau engaged in the rulemaking process. Several ad hoc
bodies, including those for stream crossing rules and wetlands rules, persisted for several years
and provided substantive input. The Department reportedly held 117 meetings between January
2014 and March 2018 to obtain input on the proposed 2019 rules. Although stakeholder meetings
were intended to “help correct glaring deficiencies,” a senior Department manager reported the
Bureau’s draft proposed rules “surprisingly missed the mark” in terms of stakeholder
satisfaction. As a result, the Bureau held 42 additional meetings, with negligible Council
involvement, to substantively edit and revise proposed rules. Transparency issues related to just
one ad hoc advisory body working on the CY 2018 draft of the proposed 2019 rules included:
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e Communications — The workgroup’s schedule was published online, but Bureau
employees sent emails out only to specific parties to inform them of the meeting
schedule and agenda.

e Attendees — Attendees varied somewhat, but the same core group of individuals was
present at most meetings. This core group represented environmental engineering,
business and industry, forestry, environmental advocacy, and other State agencies,
and were included in previous ad hoc advisory bodies relied upon to develop stream-
crossing rules, mitigation rules, and the unsuccessful CY 2014 effort to revise
wetlands rules. No members of the general public were involved in any meetings we
attended.

e Rule Changes — Each meeting included a short discussion of proposed rule changes
followed by lengthy input sessions, with attendees suggesting substantive changes for
Department consideration.

e Carve Outs — Attendees openly debated whether rules should include carve outs for
particular interests represented in the ad hoc body.

e Task Group — Attendees subdivided into a smaller ad hoc advisory body which met
on two occasions to discuss how the Bureau should define its jurisdiction.

e Documentation — Meetings were not public, and no minutes were recorded.

While obtaining stakeholder feedback regarding proposed rules was essential, formalizing ad hoc
advisory bodies used or using the statutorily-established Council would have allowed greater
transparency of a high-risk and controversial activity and improved statutory compliance.

Other Transparency Issues

The Bureau used similar ad hoc, insufficiently transparent means to create best management
practice manuals and permitting guidance documents that underpinned and expounded upon
wetlands rules. Certain manuals were created using informal ad hoc bodies, similar to those
involved in rulemaking. Manuals were inconsistently adopted in rule, and guidance documents
imposed additional requirements not found in rules, as we discuss in Observation No. 13.

Additionally, the Department engaged another ad hoc advisory body during the LRM
reorganization to obtain feedback during five meetings on proposed organizational changes and
performance measures in the LRM BSC. Meetings were not public, and no minutes were kept.
Furthermore, transparency was further compromised by inadequate:

e reporting controls, as we discuss principally in Observation No. 49;
e internal and external communication, as we discuss in Observation Nos. 47 and 50;

e communication of external data reliability issues, as we discuss in Observation No.
53;
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e controls over financial interest statements, as we discuss in Observation No. 46; and
e engagement with the Council to obtain necessary advice on programs, goals, policies,
operations, and long-term planning, as we discuss in Observation No. 8.

Recommendations:

We recommend Department management:

e create goals and plans related to ensuring transparency of operations;

e develop, implement, and refine policies and procedures to implement
transparency goals and plans, and monitor compliance; and

e leverage the Council to the fullest extent envisioned by State law, obtaining and
incorporating Council consultation and advice and ensuring transparency of
decision-making processes.

If advisory committees in addition to the Council are needed, we recommend Department
management comply with statute when establishing them.

Department Response:

We concur with the recommendations.

The Department will create goals and plans to ensure transparency of operations, and we will
develop, implement, and refine policies and procedures to implement and monitor compliance
with the goals. We will establish a formal agreement with the Council regarding how and when
the Department consults the Council, and we will implement the agreement.

Council Oversight

The Legislature established the Council to implement “the provisions of law conferring on the
Department authority to decide matters relative to resources of the State, including, but not
limited to,” those under Wetlands and Shoreland through oversight of Department activities. To
fulfill its oversight responsibilities, the quasi-independent Council was statutorily required for
more than two decades to:

e provide consultation and advice on Department policy, programs, goals, and
operations related to wetlands and protected shorelands, with particular emphasis on
long-range planning and public education;

e meet with the Commissioner at least quarterly, and annually report on its
deliberations and recommendations to the Commissioner, as well as the Governor and
Executive Council;

e consider, and potentially object to, Department rules related to wetlands and protected
shorelands prior to their adoption by the Commissioner, which could occur only after
any Council objections had been addressed; and

e approve disbursements of the ARM Fund.

65



Chapter 1. Strategic Management

Additionally, the Council exerted oversight over permitting decisions, with its responsibilities to:

e hear all administrative appeals from Department decisions made under Wetlands or
Shoreland,

e determine whether Department decisions were reasonable and lawful; and

e remand unreasonable and unlawful decisions back to the Department.

The Council consisted of 13 members, including ex-officio members; representatives of
municipal conservation commissions, conservation districts, and municipal officials;
representatives of related industry, professions, and trades; and a representative of environmental
protection and resource management interests.

Following our 2007 Audit, Department managers publicly reported launching an initiative—in
partnership with the Council—to improve the management and clarity of Bureau permitting. The
initiative was intended to resolve audit findings and recommendations, identify other areas for
improvement, and implement changes. However, broad non-resolution of our 2007 Audit
findings persisted. The Council and Department management minimized—and in some instances
negated—the value of Council oversight. As a result, we identified numerous issues with
Department management controls related to Bureau permitting, resulting in:

¢ inefficient and ineffective operations and administration, including wasted resources;
e noncompliance with statutory and regulatory requirements and Legislative intent;

e alack of transparency and accountability; and

e abusive behavior, compromised due process, and inconsistent permitting outcomes.

Deficient Council control systems over its consultative, advisory, and planning responsibilities:
inhibited accountability and transparency, hindered effective stewardship of public resources,
and compromised objective and data-driven decision-making. Council control systems: 1)
contained elements that were either absent or ineffectively designed, unimplemented, and
unmonitored, and in some cases, knowingly circumvented, contributing to 56 observations in our
current report; and 2) were at an initial level of maturity. Related and absent Department control
systems were at an initial level of maturity.

Observation No. 8

Ensure The Wetlands Council Fulfills Its Statutory Roles

The relationship between the Council and Department neither reflected statutory expectations,
nor was it structured to fulfill statutory requirements through SFY 2018. Fulfilling statutory
responsibilities was a fundamental expectation of the Council, as was helping the Department
fulfill statutory requirements related to wetlands and protected shorelands. The Council explicitly
acknowledged its oversight role and advisory responsibilities in CY 2008 and CY 2016. In our
2007 Audit, we recommended the Department produce well-organized and comprehensive
written permitting policies and procedures. The Department concurred and indicated it would
engage the Council in its advisory capacity when developing rules and SOPs. However, the
Department subsequently reported no such engagement with the Council had occurred through
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SFY 2018. One Council member indicated the role of the Council and the amount of interaction
it had with the Department degenerated over time. Several other members indicated the
Council’s role was limited and involvement in Department strategic planning was lacking.

Failure To Provide Advice And Contribute To Strategic Planning

In CY 2018, we surveyed 16 Council members then-serving or who served during SFYs 2016 or
2017 (Council survey), of whom 11 (68.8 percent) responded. Despite explicit acknowledgement
of its consultative and advisory responsibilities in Wetlands Council rules (Council rules), five
members (45.5 percent) reported being unaware of these responsibilities and indicated a
consultative and advisory role was wholly outside the Council’s charge. One member (9.1
percent) indicated their tenure on the Council never exposed them in any significant way to
Department strategic planning efforts. The complete results of our Council survey are included in
Appendix D.

Council members generally reported lacking knowledge necessary to contribute to fulfillment of
the Council’s oversight responsibilities. The Council had no rules or policy requirements
specifying information it required of the Department to fulfill its consultative and advisory role,
such as rules revisions or permitting performance measures. Department employees did not
appear to provide updates to the Council on key performance measures, as shown in Table 1, and
members responding to our Council survey inconsistently indicated they received related
updates.

Additionally, when asked whether the Council had a role in overseeing the provision of high-
quality customer service by the Bureau:

e two (18.2 percent) reported yes,
e five (45.5 percent) reported no, and
e four (36.4 percent) reported being unsure.

When asked whether the Department consulted with the Council on an ongoing basis when
developing internal practice:

e one (9.1 percent) reported yes,
e seven (63.6 percent) reported no, and
e three (27.3 percent) reported being unsure.

Council minutes indicated the Council did not discuss wetlands or protected shorelands long-
range planning or policy, programs, goals, or operations in any capacity at 12 of 24 regular
meetings (50.0 percent) from January 2015 to April 2018. The remaining 12 regular Council
meetings (50.0 percent) contained minimal discussion of operations and rules, and no apparent
discussion of goals or policy, or programs generally. Additionally, the Council did not appear to
discuss public education at any of its regular meetings. The Council did not advise the
Commissioner on risks to the achievement of Bureau objectives, management controls, or
performance and improvement efforts. Nor did the Council advise the Commissioner on
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resolving management control deficiencies, such as those identified in external audits and
assessments, despite the joint CY 2008 initiative to address our 2007 Audlit.

Table 1
Wetlands Council Members’ Perceptions Of Department Reporting To The Council,
May 2018
Number Of Council Members Reporting:
Council Did Not Council Did
Receive Reports Receive Reports Being Unsure
Topic Or Updates Or Updates
Bureau Permitting
Consistenc 7 1 3
Y (63.6%) (9.1%) (27.3%)
: 6 2 3
Clarit
anty (54.5%) (18.2%) (27.3%)
Timeliness 4 3 4
(36.4%) (27.3%) (36.4%)
Costs
Full costs of Bureau permitting 5 4 2
to the Department (45.5%) (36.4%) (18.2%)
Full costs of compliance with 6 3 2
Bureau rules and regulations (54.5%) (27.3%) (18.2%)

Source: LBA Council survey.

The Commissioner should have met with the Council at least ten times from January 2015 to
April 2018. However, Council minutes indicated the Commissioner appeared at only one regular
meeting, in January 2018. Authority to represent the Commissioner was not formally delegated,
but three Department employees appeared at four of 24 regular Council meetings (16.7 percent)
to briefly discuss wetlands and LRM programs or operations. The Council appeared to provide
minimal feedback during only two of the four meetings, although specific inquiries or concerns
were not detailed in meeting minutes.

The Council was also required to annually file a report of its deliberations and recommendations
with the Governor and Executive Council and with the Commissioner. However, the Council’s
reports provided insufficient detail on the nature of its deliberations and recommendations, as we
discuss in Observation No. 55. It was also unclear whether the Commissioner received any
informal feedback provided to Department employees during Council meetings or whether
Council feedback had any effect. Consequently, in response to our Council survey:
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e seven members (63.6 percent) reported being unsure whether the Council was
sufficiently influential in developing long-range wetlands and shorelands plans and
policy, programs, goals, or Bureau and Department operations;

e four (36.4 percent) reported the Council was not sufficiently influential with the
Department; and

e three (27.3 percent) reported the Council was not sufficiently influential with the
Bureau.

Inadequate Involvement In Review Of Proposed Department Rules

The Commissioner was required to present all proposed wetlands and protected shorelands rules
to the Council for consideration prior to filing a notice of proposed rulemaking. Additionally, in
response to our 2007 Audit, the Department indicated it would produce well-organized and
written comprehensive policies and procedures for its permitting programs through engagement
with the Council. However, the Department indicated it did not consult with the Council on an
ongoing basis during the development of rules or SOPs. The interactions the Council did have
with review of, and consultation on, Bureau rules had no apparent effect on the content of the
rules or related requirements.

Instead, the Department’s ad hoc advisory bodies and workgroups were tasked with
responsibilities similar to the Council’s statutory obligations, compromising the Council’s
purpose, as we discuss in Observation No. 7.

e The Shoreland Advisory Committee (Committee) was Legislatively-initiated and
established in CY 2011 based on statutory language developed by the Department. It
operated through CY 2015. The Committee was intended to identify issues needing
clarification in Shoreland and Shoreland Protection rules, and prepare written
comments for the Commissioner to suggest potential statutory and regulatory
changes.

e In developing its proposed 2019 wetlands rules, the Department reportedly held 40
stakeholder meetings from January to September 2014—including one with the
Committee—before meeting with the Council. Council minutes indicated primary
discussion of mitigation rules occurred during the Council’s April 2015 regular
meeting, during which only three parts of rules appear to have been discussed. The
Department subsequently held an additional 77 stakeholder and workgroup meetings
to revise wetland rules from May 2015 to March 2018, none with the Council.

Although authority to represent the Commissioner was not formally delegated, three Department
employees appeared at six regular Council meetings (25.0 percent) from January 2015 to April
2018 to mention or review proposed rules. The Council appeared to provide minimal feedback
during two of the six meetings. However, meeting minutes did not contain sufficient detail to
indicate the nature of Council members’ comments at either meeting. Neither were we able to
assess what effect Council comments had on the substance of the proposed rules.
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The Council was required to present any objections to proposed rules to the Commissioner in
writing within 15 days. The Commissioner could adopt a rule to which the Council objected only
after presenting a written r