
































































































































































































































































































































NEW HAMPSHIRE DRAFTING AND PROCEDURE MANUAL
Chapter 4 Rule Numbering and Drafting

2.3 Headers on Every Page.

As indicated in the example to the right, place a header on one Initial Proposal 3-28-12 1

line in the upper right-hand corner of each page of a rule filed to
indicate 3 things:

e The stage of the proposal, as in the box to Initial Proposal Proposed Interim Rule
the right; Final Proposal—Fixed Text Amended Proposed
Final Proposal—Annotated Interim Rule
e The date the individual, or quorum of Amended Final Proposal Adopted Interim Rule
individuals, with rulemaking authority Conditional Approval Request
approved the text at that stage; and Cor'ldlt;onal Approval Response Emergency Rule
Objection Response
e The page number of the proposal. Amended Objection Response Proposed Expedited Repeal
Revised Objection Response Adopted Expedited Repeal

If the header cannot be placed on a form  Adopted Rule
subject to the expedited revision process, place

. Proposed Expedited Revisions to Form
it on an attached sheet. P P

Adopted Expedited Revisions to Form

Proposed Expedited Amendment to Incorporation by Reference
Adopted Expedited Amendment to Incorporation by Reference

NOTE: The headers for a Conditional Approval Request,
Conditional Approval Response, and Objection Response also
apply, as necessary, for interim rules and expedited amendments to
incorporation by reference.

2.4 Adopting, Amending, and Repealing Language.

Adopting, amending, and repealing language (AARL) must be set for proposed and adopted rules to
identify the rulemaking action and provide document numbers and effective dates to show the version of the
existing or expired rule affected. See Part 5 of this chapter.

Here is an example. AARL is

placed just above the rule it identifies. Readopt with amendment and renumber Abc 301.04,
See Part 5 for more detailed examples effective 11-19-10 (Document #9816), as Abc 403.04 to
and pitfalls to avoid. read as follows:

2.5 Chapter and Part Headings.

Label each chapter and part of a rule with a heading that is specific enough to give the reader at least
a general understanding of the subject covered by the chapter or part. The headings are all in capital letters.

2.6 Section Headings.

Start each section with a concise and specific heading to identify the subject of the section before the
text begins, unless excepted below. Underline the headings, and be specific enough to let the reader know
what the section contains. Headings like “General” or are not helpful and must be avoided
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Ac 301.04 The heading is not part of the text of the rule but
The applicant shall provide 2 of them. merely helps to locate the subject, just li.ke a table of
contents. Draft the rule so that its meaning is clear
Ac 301.04 ‘ . independent of its heading. See how the first rule on the left
The applicant shall provide 2 copies of the is improper because it makes no sense without its heading.
application.
NOTE:

A definition that is a section by itself does not have a heading, as in this example:

Fis 101.01 “Department” means the new hampshire fish and game department.

2.7 Complete Sentences and Consistency.

Rules are organized by chapter, part, section, and so forth like an outline, but rules at the section level
must be written in complete sentences as follows:

e Ifarule in a section is subdivided, use introductory language to lead into the subdivisions so
that, when read together with the introductory part, a complete sentence is formed,

e The introductory part of a rule shall only introduce the subdivisions and not contain separate
requirements, since the subdivisions are the rule’s component parts and not mere appendages;

e All subdivisions must be grammatically consistent and logically follow the introductory part of
the rule; and

e Headings must not be used on paragraphs or other subdivisions

DON’T SAY: NOTE WHAT’S WRONG:
Abc 301.02
&Paragraph (a) has its own heading.
(a) Application. The applicant shall sign Also, (a) has a separate
the application. The application shall be: requirement on signing. The sub-
paragraphs become subdivisions
(1) Typewritten or be legibly printed in ink; not of (a) but only of the 2"
sentence in (a).
(2) Have all sections complete; and <Language in subparagraphs (2) and
(3) is grammatically inconsistent
(3) Include certified copies of grade with the introductory phrase “shall
transcripts for each undergraduate or graduate be” and does not form a complete
school attended. sentence when read with the phrase.
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Here is one way to fix these problems by creating 3 paragraphs which read as complete sentences
telling the applicant what to do and how the application must look.

SAY: NOTE WHAT’S FIXED:
Abc 301.02
(a) The applicant shall sign the < The heading in paragraph (a)
application, has been deleted, and (a) reads
as its own requirement.
(b) The application shall: < (b) merely introduces its subdivisions.

(1) Be typewritten or be legibly printed in ink; and €The subparagraphs (1) and (2) are
grammatically consistent with
(2) Have all sections complete. “shall” and form a complete
sentence with the introduction.
(¢) The applicant shall include certified copies of < The former subparagraph (3) is now
grade transcripts for each undergraduate or graduate its own grammatically correct
school attended. paragraph with a correct subject,

2.8 Simplicity in Organizing and Subdividing.

A rule, or a sentence in a rule, shall not be so long so that it is not “clear and coherent™ to the person
regulated by the rule.

Simplify your rules to aid reading and comprehension by the average person as follows:

e Break complex sentences up into simpler sentences, remove redundant or otherwise unnecessary
words, and subdivide chapters and parts as necessary;

Divide parts into sections by placing only a single subject, or closely related subjects, in each
section to avoid confusion for the reader;

e Divide sections into paragraphs to reflect separate themes or concepts within the subject area of
the section heading; and

e Limit each paragraph to a single theme, and each subdivision to a single requirement.
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Here is an actual example of a rule that was a single, undivided sentence more than 90 words long.

DON’T SAY:

(a) Insurers using rates that do not exceed the actual premium rates established by this part and which are shown
in Table 1200-2 in Abc 1201.19 shall satisfy the requirements of RSA 408-A:7 with respect to the filing of premium
rates by submitting to the commissioner for his or her approval as set forth in this part a complete table of such premium
rates, or, alternatively, the insurer may submit a written statement signed by an authorized official certifying that the

premium rates to be used by the insurer will not exceed the actual premium rates shown in Abc 1201.19.
&Shading indicates unnecessary words, about 1/3 of this paragraph.

WHEN WHAT YOU MEAN IS:

(a) To comply with the premium rate filing requirements of RSA 408-A:7, an insurer using rates that do not
exceed the actual premium rates in Table 1200-2 in Abc 1201.19 shall submit to the commissioner for
approval: €The “theme” is submission of a document.

(1) A complete table of the insurer’s premium rates; or €< Option #1 for the document.
(2) A written statement signed by an authorized official < Option #2 for the document.

certifying that the premium rates to be used will not
exceed the actual premium rates.

2.9 Stating Requirements Directly.
Be direct in the rule by:

e Using the active voice—for example, “the licensee shall report”—instead of the passive voice—
“it shall be reported by the licensee”;

e Indicating who is required to comply with the rule, such as “each person,” “the licensee,” or the
“applicant”; and

e Stating what is required and not just implying it.

2.10 Limited Repetition of a Statute.
Statutes are not rules, so don’t repeat a statute verbatim as a rule, except for:
e Definitions in compliance with 3.7 in Chapter 4; or

o Brief statutory passages within quotation marks to indicate the source of a requirement or the
authority for it, with the passage identified as required in 4.7 in Chapter 4.

Place lengthy statutory passages in an appendix.

2.11 Excluding Recommendations from the Rules.

Because rules set forth requirements, limitations, or prohibitions, don’t include statements that
merely recommend.
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Here are just a few examples of what to avoid.
Note that in none of the examples on the left is the
licensee actually required to keep accurate records, but
simply that it is a good idea to do so.

NOT A RULE:

It is recommended that the licensee
keep accurate records.

Preferably the licensee shall keep accurate THIS IS A RULE:
records.

The licensee shall keep
The licensee keep accurate accurate records.
records.

The licensee should keep accurate records

NOTE:

Recommendations may be included in appendices attached to the rules.

2.12 Gender Neutral Terms.

Use gender-neutral terms wherever gender is irrelevant instead of “he,” “she,” “his,” “her”, or nouns
referring only to men or only to women. Use such terms as “person,” “applicant,” “licensee,” “permittee,”
or “owner” and their possessive forms or simply reword to make the singular pronoun unnecessary.

9 LC

PART 3 SPECIFIC DRAFTING STYLES

3.1 Rulemaking Authority.

Rulemaking authority for the subject matter of the rules must not be cited as a numbered rule. See
1.2 in Chapter 3. Place the citation immediately below the relevant chapter, part, or section heading.

You must not cite as your rulemaking

CHAPTER Fis 400 FRESHWATER FISHING authority a statute that the agency is implementing
RULES but does not necessarily grant authority to adopt
rules relative to the subject matter. Citations to

Statutory Authority: RSA 206:10, I these “substantive” statutes belong in Item 6(c) of

the “Rulemaking Notice Form” and in an attached
PART Fis 401 DEFINITIONS cross-reference table. For example, see 2.4, 2.5,

and 3.3 in Chapter 3. These statutes may also be
cited in a numbered rule and in purpose or scope
statements pursuant to 3.3 and 3.6 below.
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3.2 Use of Verbs “Shall” and “May.”

Use the verb “shall” when
setting a requirement or limitation and

“shall not” for a prohibition. DON'T SAY: SAY:

The applicant must sign the form The applicant shall

To the right are just some sign the form

examples of improper wording for a The applicant is required to sign

requirement and prohibition and how to the form.

use “shall” and “shall not” instead.
The owner is prohibited from The owner shall not
transferring the permit. transfer the permit.

Use the verb “may” to indicate that

DON’T SAY: SAY: the agency is granting a person or entity
_ other than the agency the right to

The party has the right to have The party may have exercise an option or a privilege to act.

an attorney. an attorney.

At left is an example. Note how
“has the right to” and “shall be permitted
to” mean the same thing as “may.”

The party shall be permitted to have
an attorney.

Do not use “may” in the following circumstances, but instead use the

words indicated: ]
Since packages might be

e To denote uncertainty or mere possibility, use “might”; damaged, the licensee
shall examine all packages

To mean “is able to” or “are able to,” use “can”; and received.

“Safe working load” means the
maximum rated load as

established by the manufacturer
which can be safely handled by

To govern discretionary actions or decisions by the agency, use
“shall” instead in phrases like “the agency shall...if” or “the
agency shall...unless” or “the agency shall...when,” followed by

the conditions or criteria that are required to exist or be met for the structure.

the agency to take the action specified. The legislature often

grants discretionary authority to an agency to act by using the The department shall revoke
word “may” in a statute, but repeating the statutory “may” in a the license after opportunity

for a hearing if the licensee

rule is inappropriate because it simply means that the agency
has committed a felony.

“might’ act. Instead, a rule must specific enough that the reader
can know how the agency will “implement, interpret, or make
specific” the discretionary authority the legislature has given it without resorting to oral
interpretations to be understood. See 3.8 in this chapter for how to draft discretionary decisions.

3.3 Purpose and Scope Statements.

Purpose statements are rules which simply explain the goals of other rules, as for example, “The
purpose of this part is to....” Do not use “shall.” Place any purpose statement separately as an individual
part, section, or paragraph at the beginning of the relevant chapter, part, or section, respectively, to which
the purpose statement refers.
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Purpose statements are required only if rules are based on a federal mandate. See RSA 541-A:27. In
that case, include the federal statute or regulation in a purpose statement at the beginning of the relevant
chapter, part, or section.

Scope or “applicability” statements are rules which state to whom, or to what, the rule chapter, part,
or section applies. Use “shall.” For example, “This part shall apply to all licensees who....” Place the
scope statements immediately after or instead of a purpose statement and separately from other rules.

3.4 Effective Dates.

Do not specify “effective” dates for rules in the text itself, because an effective date depends on the
filing date of an adopted rule or specification of a later date in an adoption cover letter or other statement.
See RSA 541-A:14, IV; RSA 541-A:16, II; RSA 541-A:18, II; RSA 541-A:19, X; and 2.21 of Chapter 3.

DON’T SAY: SAY: Howeyver, rules may contain
dat ich i 11 i
Effective July 1, 2001, the licensee By July 1, 2001, the ba jjhc?nhwttlli I?I;Iacuct))n Shz rll)egln of
shall acquire at least 20 CEU’s. licensee shall have y which 1t shall have been done.
acquired at least 20 Here is what is meant. Note that
CEU’s.

the 2 correct examples mean different
OR things, depending upon what is intended

by the phrase “effective July 1, 2001.”
After July 1, 2001, the

licensee shall acquire each
year at least 20 CEU’s.

3.5 Drafting of Organizational Rules.

See 2.1 in Chapter 2 and 1.8 in Chapter 4. When drafting organizational rules (those in chapter 100),
follow these requirements:

e Purpose and scope rules are optional but shall use the format and wording in 3.3;
e Definitions apply title or subtitle wide and use the format and wording in 3.7;

o Rules on the description of the agency must describe the agency’s structural divisions and
functions established by statute or administratively by the agency;

e Use “shall” if the rules set requirements or describe discretionary decisions by the agency and
“may” if the rules set rights or options for the public. Otherwise, use present tense verbs;

e For rules on public requests for information, include an agency address written out as it would
appear on an envelope, as well as telephone, fax, and TTY/TDD numbers; and

e  Where an agency uses more than one address, indicate clearly in an introduction which address is
acceptable and for which purpose.
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3.6 Requiring Compliance with Other Law.

If a rule paraphrases, or requires compliance with, requirements in court decisions, statutes, or the
rules of another agency, then identify the source of the requirement with the phrase “pursuant to...,” “as
provided by...,” or similar wording.

3.7 Definitions.

There are 2 things to address concerning definitions in rules—how to write them and where to place
them.

DRAFTING
To define a word, put quotation marks
Fis 101.02 “Department” means the new around it, followed by the verb “means,” and
hampshire fish and game department. then insert the definition, as in the example to
the left.
When drafting a definition, follow these do’s DON’T SAY:
and don’t’s: )
Abc 201.05 “Presiding officer” means an
e Don’t use “shall” or “may” in a definition. individual who presides over a proceeding and
These words denote substantive shall be a board member.
requirements. Unless quoting a definition SAY:
in a statute or federal regulation, either
number and file the requirement separately Abc 201.05 “Presiding officer” means a
or rewrite it so that it no longer sets a board member who presides over a proceeding.

requirement, as in the example to the right;

Don’t simply repeat the term as part of the definition unless you are referencing or quoting a
statutory definition;

Abc 101.08 “Hotel” means “hotel” as
defined in RSA 78-A:3, III. The term includes an
adult summer or recreational camp which offers
sleeping accommodations to the public.

e Ifaterm is already defined by statute,
don’t define it differently by rule but
instead define the words in the statutory
definition or specify what the term
includes, as in the example to the right;

e Don’t define an acronym but instead the term it represents;

e Do define terms in a manner consistent with their usage, that is, define nouns as nouns, verbs as
verbs, and so forth; and
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Do use one term in the rules ,
and define that term instead of DON’T SAY:
using several terms to mean

- . Abc 102.14 “Property owner” or “Landowner” means the
the same thing, unless quoting

record owner of the parcel of land or structures, or both, where a

a definition in a statute or facility is or is proposed to be located.
federal regulation. To clarify
the term defined, the definition SAY:

may specify examples of the
term, or synonyms in use by
the public or regulated
community, as in the example
to the right, so long as the
term defined is the term used in the substantive rules.

Abc 102.14 “Property owner” means the record owner of
the parcel of land or structures, or both, where a facility is or is
proposed to be located. The term includes “landowner.”

As noted above, you may include a statutory definition, or a definition in a federal regulation
enforced by your agency, as a rule definition. Cite the statute or regulation or quote it verbatim as in the
example below, but with the following limitations and exceptions:

e The statute or regulation

Citing the statute: must be cited specifically;
Abc 101.01 “Asbestos” means “asbestos” as defined in .
_ e The definition must be
RSA 141-E:2. .
prefaced with the word
Quoting the statute verbatim: “namely” and enclosed

within quotation marks; and
Abc 101.01 “Asbestos” means “asbestos” as defined in RSA

141-E:2, namely “amosite, chrysolite, crocidolite, or asbestiform e The quotation must be used
tremolite, actinolite, or anthophyllite.” in its entirety without any
substantive or editorial
changes to the material within quotation marks.

WHERE TO PLACE THE DEFINITION
Once a definition is drafted, number and place it as follows:

If a word appears in the rule more than once, then define it in the beginning of the relevant
chapter, part, section, or paragraph. For definitions that apply to the entire title or subtitle, place
them in the Chapter 100 organizational rules, as described in 3.5;

e Ifaword is used only once in the body of an agency's rules, then define it in context, not in the
subdivision of the rules used for definitions; and

If definitions are grouped together, then arrange them in alphabetical order and number them
accordingly.

3.8 How to Include Criteria for Discretionary Decisions.

Discretionary decisions by an agency involve situations where the legislature has granted authority by
statute—Dby using the word “may”—to an agency to act, and the agency must apply its judgment on a case-
by-case basis—such as to approve or deny a permit, to continue or suspend or revoke a license, or to grant
or deny a waiver.
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“May” in a statute—whether state or federal—granting authority to the agency to act does not mean
the same thing as “may” in an agency’s own rule, which the agency must use, as discussed in 3.2 above,
when it is granting the public the right to exercise an option or a privilege to act. To simply repeat in a rule
the statutory authorization that the agency “may” act, such as to suspend or revoke a license, means the
agency “might” act, leaving the agency action ambiguous and subject to non-uniform enforcement and oral
rulemaking in violation of RSA 541-A:22, I because of unstated criteria—rules—governing the decision.
Through rulemaking the agency must “implement, interpret, or make specific” that statute. Use “shall” in
the manner described below to show how your agency will act.

MAKING SURE YOUR ACTIONS ARE VALID AND ENFORCEABLE

To avoid being arbitrary in your decision, some requirements (in the form of criteria) must be met by the
public or considered by your agency for the decision to be made one way or the other. Since these criteria
meet the definition of a “rule,” then they will have to be proposed and adopted as rules. Otherwise your
agency will not be specific and might fall inadvertently into the “oral rulemaking” trap. See 2.2.

Even if it is impossible to foresee all the particular criteria that will govern your agency’s discretion for
every conceivable situation, you can still avoid oral rulemaking by determining what overall theme or goal
governs your agency’s decision-making process. You have to give both your agency personnel who must
make the decision and the public who must comply a good idea of what you are requiring.

To “implement, interpret, or make specific” your agency’s discretionary authority in a rule, choose
one of the following 2 formats using “shall”, with the option of a concluding or “catch-all” phrase:
e There are preconditions that must exist or be met for your agency to make its decision.

As in the example below, , state what shall happen if the specified criteria that
trigger the decision exist or are met, and insert the criteria.

NOTE THESE ELEMENTS:
Abc 408.06 Mooring Lights.
(a). The licensee.s}.lall light the corners or Perimeter € The discretionary requirement indicated by
of a mooring field containing fewer than 10 moorings « : P
. _ shall light...if.
if the board determines that:
(1) The moorings are situated in the path of . .
boating traffic; € Specific criteria in subparagraphs (1)
through (3) the agency shall apply to reach the
(2) The mooring is in a shallow or rocky discretionary decision indicated by the words
area; “the board determines.”
(3) A public launch site is within 100 feet
of the mooring field perimeter; or
(4) Any other condition exists in the mooring €The optional “catch-all” clear enough to
location which poses a hazard to navigation. establish a theme or limiting criterion so that

the reader is put on notice that other criteria
within this theme or limitation could be
considered.

110 7/16



NEW HAMPSHIRE DRAFTING AND PROCEDURE MANUAL
Chapter 4 Rule Numbering and Drafting

e There is a single criterion or goal that must be met for your agency to make its decision
after considering certain factors.

As in the example below, and state what shall happen if the agency finds that
the criterion or goal has been met after considering the specified factors.

Abc 408.06 Mooring Lights. NOTE THESE ELEMENTS:

(a) The licensee shall light the corners or perimeter of €< The discretionary requirement
a mooring field containing fewer than 10 moorings if the board indicated by “shall light...if.”
determines, after considering the following factors,
that the mooring field will be a hazard to navigation: &The criterion—will be a hazard to

(1) The moorings are situated in the path of navigation”—to be met

boating traffic; .
< The factors as in subparagraphs (1),

(2) The mooring is in a shallow or rocky area; (2), and (3) so that it is clear how the
agency shall apply them in deciding if

(3) A public launch site is within 100 feet of the the overall criterion or goal has been

mooring field perimeter; and

met.
(4) Any other factor exists which negatively ) '
impacts public boating safety due to the location < The optional “catch-all” phrase as in
of the mooring field. subparagraph (4) to establish a theme

set by the factors so the reader is put on
notice that other factors within this
theme might be considered.

NOTE:

Don’t use a “catch-all” phrase with the words “shall include, but not be limited to” when introducing
the factors as in paragraph (a) in the example above. This implies that even the “catch-all” phrase
is not broad enough and that rules might be added orally.

3.9 Use of Parentheses in Rules.
Use parentheses in rules only in the following 5 instances:
e Rule numbering pursuant to Part 1;

¢ Enclosing acronyms or initials when they are first used after the word spelled out, such as
“intermediate care facility (ICF)”;

e Pairing Latin scientific terms with their English equivalent, such as
(American beach grass)” or “American beach grass ( )’ and the Latin
in italics or underlined;

¢ Indicating that both the singular and plural of a word is intended, such as “year(s)”; and

e Indicating publication dates, editions, access and print dates, or website directions when citing
and incorporating by reference documents or Internet content pursuant to 3.12 and 4.7.
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3.10 Waivers and Exemptions Distinguished.

The words “waivers” and “exemptions” have different meanings with respect to rules, and it is
incorrect to use the terms interchangeably. Use them as follows:

e Use the term “waiver” when an agency provides that, upon individual request, a requirement or
group of requirements shall not apply to that individual; and

e Use the term “exemption” when a requirement or group of requirements in a statute or rule
simply do not apply to the class of persons specified. No individual request is required.

Be careful, however, that you do not grant waivers or exemptions to requirements contained in a
statute, unless there is specific statutory authority to do so.

3.11 Waiver Procedure.

If your agency might want to waive a rule, then establish by rule a procedure by which requests for
waivers are judged against criteria established by the agency. See RSA 541-A:22, IV.

3.12 Incorporation by Reference.

Your agency may incorporate the requirements of other documents or Internet content into its rules,
provided that:

e The document or Internet content (1) has not been prepared by or on behalf of the agency but
instead by an unrelated third party, unless it is the agency’s own form pursuant to RSA
541-A:19-b or comes under the exception on the next page, and (2) is not from another state’s
government unless there is specific N. H. legislative authorization pursuant to RSA 541-A:3-b;

o The agency identifies in the rule, and abides by, a specific edition or date of the document or a
read-only, dated copy of otherwise undated Internet content and does not automatically adopt
future amendments unless allowed by statute;

e The agency, or the entity that produced the document or Internet content, makes the document
or Internet content available for inspection to those who request it but, if the public makes a
request of the agency to provide a copy, the agency must make the document or downloaded
Internet content available for inspection by the person who requests it. See “Caution:
Incorporation by Reference and Copyright Issues” below;

e The agency files a separate and complete “Incorporation by Reference Statement” in
Appendix II-H with the final proposal for each document or Internet content incorporated, unless
an exemption applies as stated on the next pages, such as, for example, that the document
incorporated is an agency’s own form; and

The agency includes an appendix in compliance with this section with each filing of the proposed
or adopted rule indicating how the public may obtain a copy, and at what cost, of each document
or Internet content for which an “Incorporation by Reference Statement” would be required.
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“PREPARED BY OR ON BEHALF OF THE AGENCY”

RSA 541-A:12, Il requires that the material incorporated by reference be “prepared by an unrelated third

party,” with exceptions. It prohibits an agency from incorporating by reference “any document or Internet
content prepared by or on behalf of the agency”, with the exception of the agency’s own forms as allowed
by RSA 541-A:19-b or a document prepared by a group or association of which the agency is a member.

Please check with your legal counsel if you have a concern whether material may be incorporated under
RSA 541-A.

NOTE:

Each “Incorporation by Reference Statement” filed must be dated and signed by the individual, or a
member of the group of individuals, with rulemaking authority, subject to 1.7 in Chapter 3, who
certifies that the agency has reviewed the material incorporated in the rule and has the capability and
intent to enforce the material.

File the “Incorporation by Reference Statement” with the final proposal. See 2.12 in Chapter 3.
Statements are not filed for interim or emergency rules. The completed Statement may be included
in an appendix for better public access to the information, but that is entirely up to your agency.

CREATING AN APPENDIX FOR THE RULES

Pursuant to RSA 541-A:12, VII, each proposal where an Incorporation by Reference Statement is
required must include an appendix, as in the examples below, attached to the proposal as follows:

The appendix must contain a statement “explaining how the text of the incorporated document or
Internet content can be obtained by the public, and at what cost”, which is the same information
required in Item #6 of the “Incorporation by Reference Statement”;

e The appendix must be filed at each stage of filing the proposed or adopted regular rule—not just
the final proposal stage;

e The appendix must be the appendix required as a cross-reference table pursuant to
RSA 541-A:30-a, IT as described in 2.4 and 2.5 in Chapter 3 and need not be on a separate sheet;
and

The appendix may be placed before or after the cross-reference table appendix but must be
designated with a letter or number to distinguish it from the cross-reference table appendix.

Failure to file the appendix will not invalidate the filing of the proposed or adopted rule, which shall
still be recorded by the Administrative Rules office as of the date of filing, but the absence of a required
appendix shall be considered a procedural violation of RSA 541-A in the same manner as if an
Incorporation by Reference Statement were not filed as required by RSA 541-A:12, III with the final
proposal.
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Sample appendices for existing agency rules of 2 different agencies are provided below. Either
format is acceptable. In the first example, the appendix designated “Appendix A” has been placed by the
agency before the cross-reference table appendix, which was designated “Appendix B”. In the second
example, the appendix designated “Appendix B” has been placed after the cross-reference table, which was
designated “Appendix A”.

Rule
He-M
401.02(s)

Rule

Env-Wq 704.03(d)
Env-Wq 708.07(1)(1) & (2)
Env-Wq 711.03(b)(3)

APPENDIX A: Incorporation by Reference Information

Title

Diagnostic and Statistical Manual
of Mental Disorders, (Fourth
Edition, Text Revision) (DSM-
IV-TR, 2000)

Publisher; How to Obtain; and Cost

Available from the publisher, American Psychiatric Publishing
(http://www.appi.org/Home), a division of the American
Psychiatric Association (APA) (www.psychiatry.org).

Cost is $121.00.

Appendix B: Incorporation by Reference

Title

TR-16 Guides for the
Design of Wastewater
Treatment Works,
prepared by the New
England Interstate Water
Pollution Control

Commission, 2011 Edition

HOW TO INCORPORATE PRINTED MATERIAL

To incorporate printed material by reference in a

rule:

Make sure to specify an in the
rule for the material with which persons must
comply, and who created or published the
material, as in the example to the right, where
the edition is identified by a document number
and the copyright holder is given;

Obtain at:

Online: http://www.neiwpcc.org/trl6guides.asp
Telephone: 978/323-7929

Email: mail@neiwpcc.org.

Cost: $95.00 per copy (hardcopy) or $25.00
(CD). These prices include shipping & handling
(US Media Mail).

Abc 701.02 State Electrical Code. All
licensees shall install electrical installations as
defined by RSA 319-C:4, 111, in accordance with
the National Electrical Code NFPA-70-2011
copyrighted by the National Fire Protection
Association, available as noted in Appendix A.

Make clear who or what must actually comply with the material. Do not simply state that the
agency “hereby incorporates by reference” the material; and

Include a reference to an appendix detailing how the public may obtain a copy of the document,

and at what cost, as described in this section.
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If the printed material is in a traditional printed
source but substantively identical content is also available

on the Internet, then Abc 501.02 Ethics Code. All licensees
printed source as above. If it will improve access to the shall comply with the National Association of

Code Installers Code of Ethics, 2005 edition,
available as noted in Appendix A at
http://www.installers.org/ethics.html.

material cited, you may also cite to the Internet source by
introducing the uniform resource locator (URL) with the

phrase “available at”, after citing the printed source, as in
the example to the right. See the format for the URL in 4.7 of this chapter.

See “How to Incorporate Internet Content” below if the material is not available in a traditional
printed source but available only on the Internet.

HOW TO INCORPORATE AN AGENCY FORM

To incorporate your agency’s own form by

reference: Wil 301.02

. An applicant
for a permit to conduct a youth trout fishing tournament
under RSA 485-A:3 shall complete and submit Form
A-3 “Application for a Permit to Conduct a Youth
Trout Fishing Tournament”, as amended 1-10-10.

Make sure to specify an edition or date for
the form, as in the example to the right
where the last date of amendment is
identified after the form’s number, and
include the form’s title if one exists; and

e Make clear who must complete the form, as in the phrase “An applicant...shall complete...” in
the example, but requirements on the form that go beyond information or format may require
additional rulemaking. See below.

INCORPORATING THE REQUIREMENTS ON AN AGENCY FORM

Forms may be incorporated by reference like other documents, except that no Incorporation by Reference
Statement or appendix described above is required . But which requirements on the form are subject to
incorporation are limited by the definition of a “form” in RSA 541-A:1, VII-a and the definition of a
“rule” in RSA 541-A:1, XV. See 1.1 of Chapter 3 for an explanation of these definitions.

The requirements on an agency’s form on how to complete and submit the form—the mandatory
“information”—words or data--to be placed on the form document itself or as extra sheets, the signature,
and the instructions—are the requirements subject to incorporation by reference by incorporating the
form. The purpose of incorporating the form by reference is to save the time and effort in writing all
those requirements into a numbered rule. Other requirements that might be printed on the form but which
are not directly related to the form’s completion and submission must be separately written out as
numbered rules if they are not addressed in a statute. See 3.13 below. These requirements include
statements repeated from other rules or statutes, such as, but not limited to, separate documents to be
attached, substantive licensing qualifications like minimum age and education, fee amounts, ethical
requirements, and affirmations or certifications about more than just the truthfulness or correctness of the
completed document.

See below about attachments to forms and certification statements. See also 4.8 in this chapter about
attaching incorporated forms as optional appendices.
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ATTACHMENTS AND CERTIFICATIONS

As noted in the text box “Incorporating the Requirements on an Agency Form,” not all requirements
written on a form are subject to incorporation by reference. Distinguish between the requirements on how
to complete and submit a form document, which are subject to incorporation by reference, and the
additional requirements for a complete application package or submission to an agency, which happen to
be printed on a form but are in addition to a completed form.

Information that must be attached as extra sheets because the form document does not have enough space
may be incorporated by reference. This includes, but is not limited to, professional licensing
qualifications like names of schools attended or degrees received on a license application form. But
additional kinds of information needed for a complete application, such as a facility floor plan for a
facility permit, copies of applicable licenses or other documents, and documentation of local approvals,
must be separately written out in the rules even if they are mentioned on the form.

A certification, such as placed at the end of the form document near a line for a signature, will be subject
to incorporation by reference if the person signing the form certifies simply that the information on the
form is true and correct to the best of his or her knowledge and belief, subject to RSA 641, or similar
language, and that the signor certifies that he or she or the information complies or will comply with all
applicable laws and rules. See the sample certification in 3.13 of this chapter which would be subject to
incorporation by reference.

include additional acreements or understandings must he senaratelv written in the rules and must

. See 3.13 of this chapter. These could include agreements on
liability, permission granted for inspections to verify compliance or information submitted, or the rights
of persons under the care of the licensee. Otherwise the certifications on the forms would not have the
force and effect of law as rules and their enforceability may remain ambiguous except as case-by-case
contractual obligations of the signor.

INCORPORATING ONLINE FORMS

The requirements on online forms which are also available in hardcopy are subject to incorporation by
reference in the same manner and to the same degree as for the hardcopy forms. Since incorporation by
reference requires a date or edition to the form, this will require your agency to

the online form as well if it does not already do so.

RSA 541-A does not yet address forms which are “Internet content” as defined in RSA 541-A:1, VII-b,
that is, exist only online, because a “form” is defined in RSA 541-A:1, VII-a as a “document”, not an
“electronic document™ as defined in RSA 541-A:1, V-a, which is filed. However, it is the view of the
Committee that “Internet content” online forms be subject to incorporation by reference in the same
manner and to the same degree as hardcopy forms. Also, this will require your agency to use a date or
edition in the online form. The online software instructions to navigate through an online form would
also be covered by the incorporation by reference of the form.

In the case of either an online form that has a hardcopy counterpart, or an “Internet content” online form,
the web address for the form must be included in_the rule as for incorporating Internet content by
reference. The web address must take the viewer to the form itself or, if the document is password-
protected, to the screen where a password is required.
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HOW TO INCORPORATE INTERNET CONTENT

Incorporating “Internet content” means incorporating material which is not available in a traditional
printed source but is available only on

a website on the Internet, either as dated Abc 304.01. Cancer Reports. All facilities shall report cancer
or undated material. with the items listed in the North American Association of Central Cancer
Registries (NAACCR), 12% Edition, Version 11.2, http:/
To incorporate dated Internet www.naaccr.org/index.asp?Col_SectionKey=7&Col_ContentID=133,

material in a rule: available as noted in Appendix A.

e Make sure to specify an edition or date in the rule for the material with which persons must
comply, who created or published the material on the Internet, as in the example above, and the
URL where the material may be directly accessed, in compliance with the format in 4.7 of this
chapter. NOTE: Since the Internet is the only source for the material, ?
or other introductory words before the URL as is done if the material is also published in a
traditional printed source;

e Cite to the web document format of the material which preserves pagination and other
characteristics of a printed document, such as the portable document format (PDF) of Adobe®, if
the material is available in both a hypertext markup language (HTML) format and the other
format;

e Make clear who or what must actually comply with the material; and

Include a reference to an appendix detailing how the public may obtain a copy of the document,
and at what cost, as described in this section.

To incorporate undated Internet material in a rule:

Make “ a read-only copy of the incorporated Internet content no later than the date of filing the
incorporation by reference statement, and make the dated copy available to the public.” See
RSA 541-A:12, V. This “locks in” the dated copy as the Internet content incorporated in the
rule and effective in New Hampshire when the rule becomes effective. NOTE: The version in
this dated copy therefore must be the same version approved by the individual, or group of
individuals, with rulemaking authority when the final proposal is established. Therefore, it is
advisable to access and print the copy from the Internet at that time;

Follow the same requirements as for
dated Internet content, but in place of a

et ¢c Abc 529.03.
date or edition, include the date the Service. A service for outpatient cardiac rehabilitation
for shall comply with the commercial coverage insurance
the purposes of filing with the criteria for medical necessity in the “Aetna Clinical Policy
Incorporation by Reference Statement, Bulletin: Cardiac Rehabilitation 00217,
as in the example to the rlght’ and http://www.aetna.com/cpb/medical/data/1 _99/0021.html
(as accessed and printed on July 29, 2011), available as
o Identify the material as completely as noted in Appendix A.

possible as it appears on the web site.
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CAUTION: INCORPORATION BY REFERENCE AND COPYRIGHT ISSUES

Although RSA 541-A:12, V requires the agency to make available to the public a dated copy of otherwise
undated Internet content, an agency should check with its legal counsel before reproducing or distributing
any copyrighted material incorporated by reference. This includes distribution by posting the material on
the agency’s own web site or including the material in a printed appendix to the numbered rules. The
material might not be in the public domain but protected by copyright, and permission from the copyright
owner might be necessary for reproduction or distribution of the owner’s work.

This concern includes not only undated Internet content but also dated Internet content and traditionally
printed documents. The absence of a copyright notice symbol © on the material does not mean that a

copyright does not exist.

RSA 541-A:12, VIrequires that “upon request for a copy of any document or Internet content
incorporated by reference in the agency’s rules,” the agency must “make available for inspection any such
document or downloaded Internet content.” This does not require that copies be made beyond that

permissible by federal copyright law.

MAKING AMENDMENTS

To make any change to the incorporated material that is not the agency’s own form, write the
replacement, exception, or addition as a rule and indicate where it shall be inserted into the incorporated
material. For a deletion, state what provisions from the incorporated material are not being incorporated

and therefore will not be part of the rules.

Abc 701.01

(a) All licensees shall install plumbing as defined
in Abc 101.15 in accordance with the 2000 edition of the
BOCA National Plumbing Code published by the
Building Officials and Code Administrators International,
Inc., available as noted in Appendix A, and as amended
in (b) below.

(b) The following amendments shall apply to the
code incorporated:

(1) Amend P-100.1 by deleting the words
“Plumbing Code of” and replacing them with
“New Hampshire State Plumbing Code”;

(2) Delete P-122.0 entirely; and

(3) Amend P-201.0 by adding to the
definitions the following: ‘““Common vent’
means a vent connecting at the junction of 2
fixture drains and serving as a vent for both
fixture drains.”

€Make clear who must actually comply with the
material, as in the phrase “All licensees shall
install” in the example to the left.

€ Note that paragraph (a) incorporates the identified
Code by reference, but only as amended by the
changes indicated in paragraph (b).

< Amendments may replace words in the
incorporated material, as in subparagraph (b)(1)

< Provisions may be entirely deleted, as in
subparagraph (b)(2).

€ Additions can also be made to the
provisions of the material, as in
subparagraph (b)(3).

To amend your agency’s incorporated form, you may change the date or edition in the rule text
through the regular rulemaking process as with any other update to an incorporated document, if the form is
being amended substantively. You may also use the expedited process to revise the form substantively
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APPENDIX II-C

RULEMAKING NOTICE FORM

Notice Number Rule Number

1. Agency Name & Address: 2. RSA Authority:
3. Federal Authority:

4. Type of Action:
Adoption
Repeal
Readoption
Readoption w/amendment

5. Short Title:

6. (a) Summary of what the rule says and of any proposed amendments:

6. (b) Brief description of the groups affected:

6. (c) Specific section or sections of state statute or federal statute or regulation which the rule is intended to
implement:
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APPENDIX II-C (Continued)

RULEMAKING NOTICE FORM - Page 2

7. Contact person for copies and questions including requests to accommodate persons with disabilities:

10.

11.

Name:

Address:

Title:
Phone #:
Fax#:
E-mail:

TTY/TDD Access: Relay NH 1-800-735-2964
or dial 711 (in NH)

Deadline for submission of materials in writing or, if practicable for the agency, in the electronic format

specified:
[ ] Fax [ ] E-mail
Public hearing scheduled for:

Date and Time:

Place:

[] Other format (specify):

Fiscal Impact Statement (Prepared by Legislative Budget Assistant)

FIS # , dated

Statement Relative to Part I, Article 28-a of the N.H. Constitution:
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APPENDIX II-C (Continued)
INSTRUCTIONS FOR THE RULEMAKING NOTICE FORM

NOTE:

Completion of this notice is required pursuant to RSA 541-A:6, I for publication by the Administrative
Rules office in the New Hampshire Rulemaking Register pursuant to RSA 541-A:9, I(a). Other notice
may also be required to be sent by the agency to other persons pursuant to RSA 541-A:6, Il and RSA
541-A:39. See Section 2.6 of Chapter 3 of the Drafting and Procedure Manual for Administrative Rules
(Manual) about these other notices.

The first unnumbered item to the left of the form is labeled "Notice Number" and shall be left blank.
The number of each notice will be assigned by the Administrative Rules office.

The second unnumbered item to the right of the form is the rule number of the proposed rule(s) in the
codification scheme described in Part 1 of Chapter 4 in the Manual. The number shall be correctly identified,
such as Agr 501.03(e) and not Agr 501.03 if only paragraph (e) is being filed. A summary may be used, such
as "Agr 502, various sections," if there is not enough space to list all the rules.

Item 1 is the name and address of the agency with rulemaking authority. This is the individual or
group named in the RSA passage delegating authority, which is cited in Item 2. However, where an
individual rulemaker is involved, such as a Commissioner, Division Director, or Bureau Chief, the name of
the office may be used, such as "Department of," "Division of," or "Bureau of."

Item 2 shall be a citation to the specific statutory passage indicating RSA chapter, section, and
paragraph delegating the agency rulemaking authority, for example: RSA 309-A:2, III, not RSA 309-A.

Item 3 shall cite the Federal authority, if applicable.

Item 4 shall be checked to indicate the type(s) of rulemaking action proposed. Four types are listed, as
described below. NOTE: The text of each rule filed must encompass at least a full rules section pursuant
to RSA 541-A:10, I, as amended by 2020, 37:72, effective 9/27/20:

(a) "Adoption" means that a new section, part, or chapter is being inserted or an expired one is being
reinstated. The term only applies to the insertion of whole sections, parts, and chapters, but does not apply to
insertions of text less than an entire section.

(b) "Repeal" means to eliminate an entire section or sections of an existing rule with no rule in its place
or with a rule on a different subject area instead.

(c) "Readoption" means that an existing rule is being adopted again without change.

(d) "Readoption with amendment" means that a section or a larger unit of an existing rule is being
changed, and the entire text of that section, or larger unit, of the existing rule is being included for purposes of
readoption.

Item 5 is a "short title", and shall be a brief description of the subject matter in key words and not
merely repeat the rule number affected. The rule's "short title" is a quick way of identifying what the rule is
about.
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Item 6 is the summary and analysis required by RSA 541-A:6, I(f) and (g) and the identification
required by RSA 541-A:3-a, which shall include at least the following:

(a) A summary of what the rule says and of any amendments, clarifying any ambiguity due to multiple
rulemaking actions in one proposal;

(b) A brief description of groups affected; and

(c) The specific section or sections of state statute or federal statute or regulation which the rule is
intended to implement.

The agency shall number the paragraphs in its analysis of Items 6(a), 6(b), and 6(c) to correspond to the
above.

It shall also be clear from the context in the summary and analysis in Item 6(a) what the consequences
would be if the rule were not adopted.

See Section 2.4 of Chapter 3 in the Manual. Item 6(c) is not the rulemaking authority under Item 2 or
Item 3. Item 6(c) contains the specific section(s) or provisions of the RSA or federal statute or regulation, that
the rule is meant to implement. For example, authority to adopt rules pursuant to RSA 541-A on license
procedures could be in one RSA section, but a provision requiring that a person obtain a license (implemented
by rules on license procedures) might be in a different section. The citation under Item 2 would be the same
as in Item 6(c) only if the RSA rulemaking authority and the specific RSA provision being implemented are
in the same RSA section or provision.

A list of cross-references will be necessary in Item 6(c) if different portions of the rule relate to
different sections or provisions of state or federal statutes or regulations. Pursuant to RSA 541-A:3-a, III:

General references to the name or title of a state or federal statute or regulation
shall not suffice for the purposes of this section. To the extent that specific
provisions of the proposed rule are designed to implement different sections or
provisions of state or federal statutes or regulations, the agency shall reference the
state or federal statutes or regulation with the provision of the proposed rule that is
intended to implement that statute or regulation.

Item 6(c) may be submitted as an attached cross-reference table on a separate sheet if necessary. The
same information must be submitted as an appendix to the rules. See Section 2.5 of Chapter 3 in the Manual.

Item 7 shall identify the name, title, address, telephone and fax numbers, and e-mail address, of a
person in the agency who can supply copies of the proposed rule and answer questions about it including
requests to accommodate persons with disabilities in the rulemaking process.

Item 8 shall be the deadline for submission of materials in writing or, if practicable for the agency, in
electronic format (such as fax, e-mail, or on diskette). Pursuant to RSA 541-A:11, I, this deadline shall be at
least 5 business days after the public hearing(s), but if the rule is proposed by a group, such as a board or
commission, that agency may specify a shorter period in the notice provided that the deadline is not earlier
than the scheduled conclusion of the public hearing(s). Specify the electronic format, if any, that is
practicable for your agency.
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INSTRUCTIONS - Page 3

Item 9 shall be the date, time, and place of the agency's public hearing(s) required by RSA 541-A:11, L.
Pursuant to RSA 541-A:6, 1, the agency shall give at least 20 days’ notice of the hearing. The notice period
shall begin on the day after the date of publication in the Rulemaking Register. Therefore the date of the first
hearing shall be no earlier than 3 weeks after the online publication date of the Rulemaking Register
containing the notice, which is Thursday, or earlier if Thursday is a holiday.

Item 10 shall consist of the fiscal impact statement prepared by the Legislative Budget Assistant.
When it receives the fiscal impact statement, the agency shall either retype this as part of the notice form and
shall not amend it, or submit the original document as received from the Legislative Budget Assistant,
provided the agency keeps a photocopy for its own records.

Item 11 shall contain a statement which the agency shall prepare. Pursuant to RSA 541-A:6, 1(j), it is
the statement that the proposed rule does not violate Part I, Article 28-a of the N.H. Constitution. It shall
contain the agency's concise rationale, in compliance with Section 2.4 of Chapter 3 in the Manual, why it does
not.
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APPENDIX II-G

COVER SHEET FOR FINAL PROPOSAL

Notice Number Rule Number

1. Agency Name & Address: 2. RSA Authority:

3. Federal Authority:

4. Type of Action:
[ ] Adopt

[ ] Amendment (only if Initial
Proposal was filed before 9/27/20.)

[ ] Repeal
] Readoption
[ ] Readoption w/amendment

5. Short Title:

6. Contact person for copies and questions:
Name: Title:
Address: Phone #:

7. The rulemaking notice appeared in the Rulemaking Register on

SEE THE INSTRUCTIONS--PLEASE SUBMIT ONE COPY OF THIS COVER SHEET
AND ONE COPY OF THE FOLLOWING:
(optional to number correspondingly)

8. The "Final Proposal-Fixed Text," including the cross-reference table required by RSA 541-A:3-a, Il as an
appendix.

9. Yes [ ] N/A [] Incorporation by Reference Statement(s) because this rule incorporates a document or
Internet content by reference for which an Incorporation by Reference Statement is
required pursuant to RSA 541-A:12, 111

10. Yes [ ] N/A []  The "Final Proposal-Annotated Text," indicating how the proposed rule was changed
because the text of the rule changed from the Initial Proposal pursuant to RSA 541-
A:12, 11(d).

11.Yes [ ] N/A [[]  The amended fiscal impact statement because the change to the text of the Initial
Proposal affects the original fiscal impact statement (FIS) pursuant to RSA 541-A:5, VL.
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INSTRUCTIONS FOR THE COVER SHEET FOR FINAL PROPOSAL

The first and second unnumbered items, and Items 1 through 5, shall be completed with the same
information as appeared in the “Rulemaking Notice Form” (Appendix II-C) as published for the Initial
Proposal in the Rulemaking Register. Item 6 shall identify the name, title, address, and telephone number of
the person in the agency who can answer questions about the proposed rule and supply copies.

In Item 7 the agency shall list the full date, by month, day, and year, on which the “Rulemaking Notice
Form” was published in the Rulemaking Register.

Items 8 through 11 all relate to required attachments to the “Final Proposal Cover Sheet”. PROVIDE
ONE COPY OF EVERYTHING SUBMITTED. IT IS OPTIONAL TO NUMBER THEM
ACCORDINGLY. Item 8 is required in every filing, and therefore is listed without a check-box. Items 9
through 11 will be required only under the circumstances set forth in the description of the items listed below.
The agency shall determine whether such attachment is required and then check either the “Yes” box to
indicate that the document is required and has been attached or the “N/A” box if the document is not required
and therefore not applicable:

e [tem 8. The “Final Proposal—Fixed Text,” required by RSA 541-A:12, II(b). See also Section 2.12 of
Chapter 3 in the Manual. Include the cross-reference table required by RSA 541-A:3-a, II as was done for
the Initial Proposal. See Section 2.4 of Chapter 3 in the Manual.

e [tem 9. An “Incorporation by Reference Statement” (Appendix II-H) if the agency has incorporated a
third-party document or Internet content by reference for which such a statement is required pursuant to
RSA 541-A: 12, III. See Section 3.12 of Chapter 4 in the Manual.

e Item 10. The text of the final proposal annotated to reflect how the text of the Final Proposal differs from
the text of the Initial Proposal, if the text has changed during the public hearing and comment process.
See RSA 541-A:12, II(e) and Section 5.4 of Chapter 4 in the Manual.

e Jtem 11. The amended fiscal impact statement obtained from the Legislative Budget Assistant if, as a
result of the public hearing and comment process, a change has been made to the rule which affects the
original fiscal impact statement. See RSA 541-A:5, VI and Section 2.11 of Chapter 3 in the Manual.
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NEW HAMPSHIRE DRAFTING AND PROCEDURE MANUAL
APPENDIX III

NEW HAMPSHIRE REVISED STATUTES ANNOTATED
CHAPTER 541-A
ADMINISTRATIVE PROCEDURE ACT

541-A:1 Definitions. In this chapter:

I. "Adjudicative proceeding”" means the procedure to be followed in contested cases, as set forth in RSA 541-A:31
through RSA 541-A:36.

II. "Agency" means each state board, commission, department, institution, officer, or any other state official or
group, other than the legislature or the courts, authorized by law to make rules or to determine contested cases.

III. "Committee" means the joint legislative committee on administrative rules, unless the context clearly indicates
otherwise.

IV. "Contested case" means a proceeding in which the legal rights, duties, or privileges of a party are required by
law to be determined by an agency after notice and an opportunity for hearing.

V. "Declaratory ruling" means an agency ruling as to the specific applicability of any statutory provision or of any
rule or order of the agency.

V-a. “Electronic document” means a document which complies with requirements prescribed by the director for
filing under paragraph VI and established in the drafting and procedure manual under RSA 541-A:8. For electronic
documents, a requirement during the rulemaking process for a signature accompanying the filing of an electronic
document shall be met if such signature complies with the requirements of RSA 294-E.

VI. "File" means the actual receipt, by the director of legislative services, of a document required to be submitted
during a rulemaking process established by this chapter, under the terms and in the format prescribed by the director. The
term “file” shall also apply to any other response, submission, or written explanation required during a rulemaking
process established by this chapter.

VI-a. "Final legislative action" means the defeat of a joint resolution sponsored by the legislative committee on
administrative rules pursuant to RSA 541-A:13, VII(b) in either the house or the senate, or the failure of the general court
to override the governor's veto of the joint resolution.

VII. "Fiscal impact statement” means a statement prepared by the legislative budget assistant, using data supplied by
the rulemaking agency, and giving consideration to both short and long-term fiscal consequences and includes the
elements required by RSA 541-A:5, IV.

Vil-a. “Form” means a document that establishes a requirement for persons outside the agency to provide
information to an agency and the format in which such information must be submitted. The term does not include any
document, regardless of what the document is called, that (a) is provided by an agency to facilitate the submission of
information that is required to be submitted to the agency by federal or state statute, regulation, or rule and does not add
to or modify such requirement or (b) that is used only by the agency to provide information to persons outside the agency.

VII-b. “Internet content” means material that exists only on a website on the Internet.

VIII. "License" means the whole or part of any agency permit, certificate, approval, registration, charter or similar
form of permission required by law.

IX. "Licensing" means the agency process relative to the issuance, denial, renewal, revocation, suspension,
annulment, withdrawal or amendment of a license, or the imposition of terms for the exercise of a license.

X. "Nonadjudicative processes" means all agency procedures and actions other than an adjudicative proceeding.

XI. "Order" means the whole or part of an agency's final disposition of a matter, other than a rule, but does not
include an agency's decision to initiate, postpone, investigate or process any matter, or to issue a complaint or citation.
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XII. "Party" means each person or agency named or admitted as a party, or properly seeking and entitled as a right to
be admitted as a party.

XIII. "Person" means any individual, partnership, corporation, association, governmental subdivision, or public or
private organization of any character other than an agency.

XIV. "Presiding officer" means that individual to whom the agency has delegated the authority to preside over a
proceeding, if any; otherwise it shall mean the head of the agency.

XV. "Rule" means each regulation, standard, form as defined in paragraph VII-a, or other statement of general
applicability adopted by an agency to (a) implement, interpret or make specific a statute enforced or administered by such
agency or (b) prescribe or interpret an agency policy, procedure or practice requirement binding on persons outside the
agency, whether members of the general public or personnel in other agencies. The term does not include (a) internal
memoranda which set policy applicable only to its own employees and which do not affect private rights or change the
substance of rules binding upon the public, (b) informational pamphlets, letters or other explanatory material which refer
to a statute or rule without affecting its substance or interpretation, (c) personnel records relating to the hiring, dismissal,
promotion, or compensation of any public employee, or the disciplining of such employee, or the investigating of any
charges against such employee, or (d) declaratory rulings. The term "rule" shall include rules adopted by the director of
personnel, department of administrative services, relative to the state employee personnel system. Notwithstanding the
requirements of RSA 21-1:14, the term "rule" shall not include the manual described in RSA 21-1:14, I or the standards
for the format, content, and style of agency annual and biennial reports described in RSA 21-1:14, IX, which together
comprise the manual commonly known as the administrative services manual of procedures. The manual shall be subject
to the approval of governor and council.

XVI. "Standing policy committee" means a committee listed in rules of the house of representatives or the senate to
which legislation including rulemaking authority was originally referred for hearing and report.

541-A:2 Joint Legislative Committee on Administrative Rules.

I. There is hereby created a joint legislative committee to be known as the joint legislative committee on
administrative rules. The committee shall be composed of 10 members of the general court and 10 alternates to be
appointed for 2-year terms ending on the first Wednesday in December of even-numbered years as follows: 5 members of
the house of representatives, appointed by the speaker of the house in consultation with the minority leader, not more than
3 of whom shall be from the same party; 5 members of the senate, appointed by the senate president in consultation with
the minority leader, not more than 3 of whom shall be from the same party; 5 alternate members of the house of
representatives appointed by the speaker of the house in consultation with the minority leader, not more than 3 of whom
shall be from the same party; and 5 alternate members of the senate, appointed by the senate president in consultation
with the minority leader, not more than 3 of whom shall be from the same party. If a member of the committee is unable,
for any reason, to attend a meeting or a portion of a meeting of the committee, the chair shall designate an alternate
member to serve regardless of the number of other senators or representatives who attend the meeting. The committee
shall elect a chair and a vice-chair from among its members, provided that the chair shall rotate biennially between the
house and senate members.

II. The joint legislative committee on administrative rules shall meet at least once each month and more often as
necessary for the prompt discharge of its duties. The director of legislative services shall provide services to the
committee. The joint legislative committee on administrative rules shall adopt rules to govern its operation and
organization. A quorum of the committee shall consist of 6 members. Members of the committee shall be entitled to
legislative mileage as provided to members for attendance at sessions of the general court.

III. The committee may hold public hearings on a proposed or previously adopted rule on its own initiative. The
committee shall give public notice of any hearing at least 7 days in advance in the rulemaking register. Any public
hearing shall be scheduled at a time and place chosen to afford opportunity for affected persons to present their views.
The committee may consult with the standing legislative committee having jurisdiction in the area of the rule under
review.

IV. In addition to its ongoing review of proposed and adopted rules, the committee shall:

(a) Petition an agency under RSA 541-A:4 to adopt rules if the agency has clear rulemaking authority which it
has not used.
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(b) Review statutory passages granting rulemaking authority. On the basis of this review, the committee shall,
before each regular legislative session, make written recommendations to the president of the senate and the speaker of
the house as to how such passages should be amended to eliminate confusing, inefficient, or unnecessary statutory
language.

(c) Make written recommendations, when appropriate, to the president of the senate and the speaker of the house
as to how the legislative oversight of rulemaking might be improved. These recommendations may include proposed
amendments to RSA 541-A.

(d) Have the authority to amend and provide the final approval of the drafting and procedure manual developed
by the director of legislative services and the commissioner of administrative services under RSA 541-A:8.

(e) Notify the chairpersons of appropriate standing committees of the general court in writing when committee
recommendations are made to agencies relative to legislation as a result of reviewing proposed and adopted rules.

(f) Make written recommendations, when appropriate, to the president of the senate, the speaker of the house of
representatives, and the chairs of standing committees of the general court having jurisdiction over the subject matter of
an agency concerning the amendment or repeal of the statutory authority of an agency that has enforced rules which are
not effective or not otherwise valid, or that has not commenced rulemaking or adopted rules as required by statute.

541-A:3 Procedure for Adoption of Rules. Except for interim or emergency rules, an agency shall adopt a rule by:

I. Filing a notice of the proposed rule under RSA 541-A:6, including a fiscal impact statement and a statement that
the proposed rule does not violate the New Hampshire constitution, part I, article 28-a;

II. Providing notice to occupational licensees or those who have made timely requests for notice as required by RSA
541-A:6, 111,

III. Filing the text of a proposed rule under RSA 541-A:10;
IV. Holding a public hearing and receiving comments under RSA 541-A:11;
V. Filing a final proposal under RSA 541-A:12;
VI. Responding to the committee when required under RSA 541-A:13; and
VII. Adopting and filing a final rule under RSA 541-A:14.

541-A:3-a Specificity of Rules; Identification of State or Federal Law.

I. If an agency proposes a rule pursuant to RSA 541-A:3 or 541-A:19, the agency shall identify the specific section
or sections of state or federal statutes or regulations which the rule is intended to implement in the notice required
pursuant to RSA 541-A:6 and 541-A:19, 11, and either in the rule, or in a separate cross-reference table pursuant to
paragraph II. The notice shall be in such form as the director of legislative services shall prescribe until otherwise
provided by the drafting and procedure manual adopted pursuant to RSA 541-A:8. The identification in the rule shall be
made in the manner specified in the drafting and procedure manual.

II. If the specific section or sections of state statute or federal statute or regulation required by paragraph I are not
identified in the rule itself, the agency shall file the information in a separate cross-reference table with each filing of the
proposed or adopted rule other than an emergency rule. The agency shall make the table available to the public with a
proposed or adopted rule whenever the rule is made available to or requested by the public. Unless otherwise specified
by the drafting and procedure manual, the table shall be filed as an appendix to the rule and, when the rule is published
pursuant to RSA 541-A:15, shall be published as an appendix to the rule chapter containing the rule. The table shall not
be required to be filed on a separate page.

III. General references to the name or title of a state or federal statute or regulation shall not suffice for the purposes
of this section. To the extent that specific provisions of the proposed rule are designed to implement different sections or
provisions of state or federal statutes or regulations, the agency shall reference the state or federal statute or regulation as
provided in paragraph I, with the provision of the proposed rule that is intended to implement that statute or regulation.
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541-A:3-b Restriction on Rules Incorporating Documents by Reference. No agency may propose or adopt a rule
under RSA 541-A:3 or RSA 541-A:19 that incorporates by reference any code, rule, or document from another state
government without specific authority in the authorizing legislation or specific legislative approval for such a rule.

541-A:4 Petition for Adoption of Rules.

I. Any interested person may petition an agency to adopt, amend, or repeal a rule. Within 30 days of receiving the
petition, or 30 days after the next scheduled meeting of a board, commission, or group receiving the petition, the agency
shall determine whether to grant or deny the petition and notify the petitioner. If the agency decides to deny the petition,
the agency shall notify the petitioner of its decision in writing and shall state its reasons for denial. If the agency grants
the petition, it shall notify the petitioner and commence the rulemaking proceeding by requesting a fiscal impact
statement pursuant to RSA 541-A:5 within 120 days of receipt of the petition and continuing the proceeding as specified
in RSA 541-A:3.

II. Notwithstanding paragraph I, if the committee petitions an agency to adopt, amend, or repeal a rule, and the
agency does not notify the committee that rulemaking has commenced within one year of receiving the petition, or does
not file a final proposal under RSA 541-A:12 within 2 years of receiving the petition, the committee may file legislation
to repeal the agency's rulemaking authority or otherwise amend the agency authority.

541-A:5 Fiscal Impact Statements.

I. The agency shall provide the legislative budget assistant with adequate details of the intended action and
supporting data to enable the legislative budget assistant to prepare a fiscal impact statement.

II. The legislative budget assistant shall develop a form which shall specify the details and supporting data necessary
to assess the fiscal impact of the intended action. The fiscal impact of a proposed rule which was previously effective but
has expired, or of a proposed rule which adopts a current agency policy, procedure, or practice as a rule for the first time,
shall not be assessed as an existing rule but as a proposed rule which is not yet effective.

III. The legislative budget assistant shall establish a schedule of deadlines for submission of the fiscal impact form,
and the agency shall file the completed form with the legislative budget assistant in accordance with such deadlines.

IV. The fiscal impact statement issued by the legislative budget assistant shall not be limited to dollar amounts, but
shall include a discussion of the methodology used to reach any stated amounts. In addition, the fiscal impact statement
shall consist of:

(a) A narrative stating the costs and benefits to the citizens of the state and to the political subdivisions of the
intended action.

(b) A conclusion as to the cost or benefit to the state general fund or any state special fund of taking the intended
action.

(c) An explanation of, and citation to, the federal mandate for the intended action, if there is such a mandate, and
how that mandate affects state funds.

(d) A comparison of the cost of the intended action with the cost of the existing rule, if there is an existing rule,
and, to the extent that the proposed rule had expired, indicating the cost of the expired rule and, if applicable, the
difference in cost of any proposed change from the expired rule.

(e) An analysis of the general impact of the intended action upon any independently owned businesses,
including a description of the specific reporting and recordkeeping requirements upon small businesses which employ
fewer than 10 employees.

V. All agencies are directed to cooperate with the legislative budget assistant in the preparation of fiscal impact
statements.

VI. Agencies shall also obtain an amended fiscal impact statement from the legislative budget assistant only if as a
result of notice and hearing a change has been made which affects the original fiscal impact statement. Agencies shall
file the amended fiscal impact statement as part of the final proposal pursuant to RSA 541-A:12, II.

4 App. 111 9/20



NEW HAMPSHIRE DRAFTING AND PROCEDURE MANUAL

VII. In this section, “intended action” means the proposed adoption, amendment, readoption, readoption with
amendment, or repeal of a rule pursuant to RSA 541-A, as described in the drafting and procedure manual for
administrative rules pursuant to RSA 541-A:8.

541-A:6 Notice of Rulemaking Proceedings.

I. The agency shall give at least 20 days' notice of its intent to hold a public hearing and shall also give notice of the
cut-off date for the submission of written testimony pursuant to RSA 541-A:11, I, on any proposed adoption, amendment,
readoption, readoption with amendment, or repeal of a rule. The notice periods shall begin on the day after the date of
publication in the rulemaking register. The notice shall be in such form as the director of legislative services shall
prescribe and shall include:

(a) The name and address of the agency.

(b) The statutory authority for the rule.

(c) Whether the intended action is an adoption, amendment, repeal, readoption, or readoption with amendment.
(d) The rule number and title.

(e) The date of the first agency public hearing and the cut-off date for the submission of written materials to the
agency.

(f) If existing rules are being amended, readopted, or readopted with amendment, a concise summary of the
existing rules and any proposed amendments, and if the proposed rules are being adopted, a concise summary of the
proposed rules.

(g) A listing of people, enterprises, and government agencies affected by the rule.

(h) The name, address, and telephone number of an individual in the agency able to answer questions on the
proposed rule.

(1) The fiscal impact statement completed by the legislative budget assistant.

(j) A statement, with adequate details and supporting data, that the proposed rule does not violate the New
Hampshire constitution, part I, article 28-a.

II. The director of legislative services may refuse to publish a notice if the director determines that the notice does
not conform to the requirements of the drafting and procedure manual under RSA 541-A:8.

ITI. The agency shall send notice to the director of legislative services, to all persons regulated by the proposed rules
who hold occupational licenses issued by the agency, and to all persons who have made timely request for advance notice
of rulemaking proceedings. Upon request the agency shall send notice to the president of the senate, to the speaker of the
house of representatives, and to the chairpersons of the legislative committees having jurisdiction over the subject matter.
Notice shall be made not less than 20 days before the first agency public hearing required by RSA 541-A:11, I. Notice to
occupational licensees shall be by U.S. Mail, electronically, agency bulletin or newsletter, public notice advertisement in
a publication of daily statewide circulation, or in such other manner that is reasonably calculated to inform such licensees
of the proposed rulemaking. The committee may identify additional methods of notifying occupational licensees that are
deemed sufficient.

541-A:7 Style of Rules. Rules shall be written in a clear and coherent manner using words with common and everyday
meanings for those persons who engage in the activities that are regulated by the rules, which may include technical
language as necessary.

541-A:8 Drafting and Procedure Manual. Each agency shall conform to a drafting and procedure manual for rules,
including agency forms, developed by the director of legislative services and the commissioner of administrative services,
subject to amendment and final approval by the committee. The director may require any agency to rewrite any rule,
including any agency form, submitted for filing to conform to this manual until that rule is adopted and filed under RSA
541-A:14 or RSA 541-A:19 or the form is adopted pursuant to RSA 541-A:19-b.
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541-A:9 Rulemaking Register.
I. The director of legislative services shall publish directly online a weekly rulemaking register which shall contain:
(a) Notice of intended rulemaking actions.
(b) Notice of rules adopted under RSA 541-A:14, RSA 541-A:18, and RSA 541-A:19.
(c) Nonconfidential opinions of the attorney general under RSA 541-A:28.
(d) Final objections under RSA 541-A:13, V.
(e) Notices of continued or postponed public comment hearings under RSA 541-A:11.
(f) Notices of declaratory rulings issued pursuant to rules adopted under RSA 541-A:16, 1 (d).
(g) Notice for the submission of comments on possible rulemaking under RSA 541-A:11, VIIL

(h) Publication of notice of the list of regulated toxic air pollutants and classifications by the department of
environmental services under RSA 125-1:4.

(1) At the request of any agency, any other notices or documents related to rulemaking, at the discretion of the
director.

() A list of proposals filed under RSA 541-A:12, I and proposed interim rules filed under RSA 541-A:19, 11,
and placed on the agenda for committee review at a regularly scheduled or special committee meeting.

I-a. Prior to publication, the director of legislative services may correct clarity, formatting, typographical, spelling,
and punctuation errors, as well as unintentional errors in references and citations in a submission. Consistent with RSA
541-A:6, 11, the director shall notify the agency prior to publication of the notice of any amendments made to the notice
and may set a deadline for agency comments on the amendments.

I-b. The date of publication of the rulemaking register shall be the date on which the register is available to the
public on the general court information services web site.

I-c. The director of legislative services may prescribe the specific electronic file format for all documents provided
by state agencies for inclusion in the register.

II. The rulemaking register shall be made available free of charge.
541-A:10 Filing of Proposed Rule Text.

I. At the same time the notice required by RSA 541-A:6, 1 is filed, the agency shall file the text of the proposed rule
with the director of legislative services. The text of each proposed rule filed shall encompass at least a full rules section.
The text of the proposed rules as filed by the agency pursuant to RSA 541-A:3, II shall not be changed prior to the
hearing held pursuant to RSA 541-A:11, I(a).

II. The agency shall not establish the text of the final proposal until after the conclusion of the public comment
period established pursuant to RSA 541-A:11, I(b). If the agency elects to solicit comment pursuant to RSA 541-A:11,
I(c), the agency shall prepare a draft final proposal that is annotated to show how the rules as initially proposed are
proposed to be changed. In response to comment received, the agency may revise the draft prior to filing the final
proposal in accordance with RSA 541-A:12.

541-A:11 Public Hearing and Comment.

I.(a) Each agency shall hold at least one public hearing on all proposed rules filed pursuant to RSA 541-A:3 and
shall afford all interested persons reasonable opportunity to testify and to submit data, views, or arguments in writing or,
if practicable for the agency, in electronic format, in accordance with the terms of the notice filed pursuant to RSA 541-
A:3, I and the provisions of this section. The office of legislative services shall provide oral or written comments on
potential bases for committee objection under RSA 541-A:13, IV in a form and manner determined by the director of the
office of legislative services. Each agency shall require all materials submitted in writing to be signed by the person who
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submits them, and the agency shall transfer to hard copy, if practicable for the agency, all materials submitted as diskette,
electronic mail, or other electronic format. Copies of the proposed rule shall be available to the public under RSA 91-A
and at least 5 days prior to the date of the hearing.

(b) For rules proposed by a board or commission, a period of at least 5 business days after the hearing shall be
provided for the submission of materials in writing or in electronic format, unless a shorter period is specified in the
notice. If a shorter period is specified in the notice, the deadline for the submission of such materials shall not be earlier
than the scheduled conclusion of the public hearing. For rules proposed by an agency official, a period of at least 5
business days after the hearing shall be provided in all instances. If a hearing is continued or postponed as provided in
paragraph III or IV of this section, the period for the submission of materials in writing or in electronic format shall be
extended unless the previously-established deadline meets the applicable requirement specified above.

(c) An agency may hold a public hearing or otherwise solicit public comment on a draft final proposed rule prior
to filing the final proposed rule pursuant to RSA 541-A:3, V. Notice of such hearing or comment period shall be
provided by such means as are deemed appropriate to reach interested persons, which may include publishing a notice in
the rulemaking register.

II. For rules proposed by a board or commission, each hearing shall be attended by a quorum of its members. For
rules proposed by an agency official, each hearing shall be held by the official having the rulemaking authority, or
designee, who shall be knowledgeable in the particular subject area of the proposed rules.

III. To provide reasonable opportunity for public comment, the agency may continue a public hearing past the
scheduled time or to another date, or may extend the deadline for submission of written comment. If the agency
continues the hearing or extends the deadline, it shall notify the public by any means it deems appropriate, including
notice in the rulemaking register whenever practicable.

IV. A public comment hearing may be postponed in the event of any of the following:
(a) Inclement weather.
(b) Illness or unavoidable absence of the official with rulemaking authority.
(c) Lack of a quorum due to illness or unavoidable absence.

(d) Determination by the agency that postponement of the public comment hearing shall facilitate greater
participation by the public. If a public comment hearing is postponed, the agency shall provide notice in the rulemaking
register at least 5 days before such postponed public comment hearing, and may also provide notice by any other means it
deems appropriate.

V. A public comment hearing may be moved to another location if the agency determines for any reason that the
original location is not able to accommodate the public. If changing the location does not also necessitate a change in the
date of the public comment hearing, the agency shall post notice of the new location at the originally scheduled facility.
If changing the location necessitates a change in the date of the public comment hearing, the agency shall provide notice
as required by paragraph I'V.

VI. On request, the agency shall promptly provide a copy of any rule as filed with the director at any stage in the
rulemaking process. If the copy is mailed, it shall be sent not later than the end of the third working day after the request
is received. The agency may, pursuant to RSA 91-A:4, IV, charge the actual cost of providing such copy.

VIIL. Ifrequested by an interested person at any time before 30 days after final adoption of a rule, the adopting
authority shall issue an explanation of the rule. The explanation shall include:

(a) A concise statement of the principal reasons for and against the adoption of the rule in its final form.
(b) An explanation of why the adopting authority overruled the arguments and considerations against the rule.

VIII. In addition to seeking information by other methods, an agency, before publication of a notice of proposed
rulemaking under RSA 541-A:6, may solicit comments from the public on a subject matter of possible rulemaking under
active consideration within the agency by causing notice to be published in the rulemaking register of the subject matter
and indicating where, when, and how persons may provide comment on the rules under consideration.
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541-A:12 Filing Final Proposal.

I. After fully considering public comment and any committee comments or comments by the office of the legislative
services received pursuant to RSA 541-A:11, and any other relevant information, a quorum of the members of the agency
or the agency official having rulemaking authority shall establish the text of the final proposed rule. After the text of the
final proposed rule has been established, the agency shall file the final proposal no earlier than 21 days and no later than
180 days after the date of publication of the notice in the rulemaking register. The agency shall file the final proposal
with the director of legislative services. Final proposals filed no later than 21 days before a regularly scheduled
committee meeting shall be placed on the agenda for that meeting. Final proposals filed fewer than 21 days before a

regularly scheduled committee meeting shall be placed on the agenda of the following regularly scheduled committee
meeting.

II. The final proposal shall include:
(a) A cover sheet listing:
(1) The number of the notice and the date the notice appeared in the rulemaking register;
(2) The name and address of the agency;
(3) The title and number of the rule; and
(4) A citation to the statutory authority for the rule.
(b) One copy of the established text of the final proposed rule.

(c) If required pursuant to RSA 541-A:5, VI, an amended fiscal impact statement from the legislative budget
assistant stating that as a result of notice and hearing the rule did change and explaining how this change affects the
original fiscal impact statement.

(d) A copy of the fixed text of the final proposed rule annotated clearly to show how the final proposed rule
differs from the rule as initially proposed, if the text has changed.

III. An agency may establish requirements in its rules by citing to a document or to Internet content prepared by an
unrelated third party. If state-enforceable requirements are so established, the agency shall file an incorporation by
reference statement as specified in paragraph IV with the final proposal. No agency shall incorporate by reference any
document or Internet content prepared by or on behalf of the agency, provided that documents prepared by a group or
association of which the agency is a member may be incorporated by reference.

IV. Any incorporation by reference statement required by paragraph III shall include a statement signed by the
adopting authority:

(a) Certifying that the text of the incorporated document or Internet content has been reviewed by the agency,
with the name of the reviewing official;

(b) Explaining how the text of the incorporated document or Internet content can be obtained by the public, and
at what cost;

(c) Explaining any modifications to the incorporated document or Internet content;

(d) Discussing the comparative desirability of reproducing the incorporated document or Internet content in full in
the text of the rule; and

(e) Certifying that the agency has the capability and the intent to enforce the requirements being incorporated.
V. If an agency establishes requirements by incorporating undated Internet content by reference, the agency shall

make a read-only copy of the incorporated Internet content no later than the date of filing the incorporation by reference
statement, and make the dated copy available to the public.
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VI. Each agency shall, upon request for a copy of any document or Internet content incorporated by reference in the
agency’s rules, make available for inspection any such document or downloaded Internet content.

VII. Each agency shall include the information required in subparagraph IV(b) as an appendix with each filing of the
proposed or adopted rule. The agency shall make the information available to the public with a proposed or adopted rule
whenever the rule is made available to or requested by the public. When the rule is published pursuant to RSA 541-A:15,
the information shall be published as an appendix to the rule chapter containing the rule with a reference in the rule to the
appendix. The information shall not be required to be filed on a separate page.

541-A:13 Review by the Joint Legislative Committee on Administrative Rules.

I. The committee shall either approve the rule or enter a conditional approval or objection under
paragraph V within 60 days of the filing of a final proposal under RSA 541-A:12, I, unless the deadline is waived
for good cause pursuant to RSA 541-A:40. Objections to a rule may be made only once. The committee may not
add or amend rounds for objection after a preliminary objection is made under paragraph V unless the agency's
response to the objection creates the grounds or the agency requests a revised objection which includes them.

II. (a) If an agency has filed a final proposal, the director of legislative services shall notify the agency of any
potential bases for committee objection identified by the office of legislative services by forwarding a copy of the final
proposal with the counsel's comments noted thereon.

(b) In response to the comments, or for other reasons in lieu of requesting a preliminary objection, an agency
may then file a request for conditional approval with the director for review by the committee and request that the
committee conditionally approve the rule with an amendment. Both the request and the amendment shall be in writing
and shall be filed at least 7 days prior to the regularly scheduled meeting or special meeting for which the final proposal
has been placed on the agenda. An agency may request a waiver pursuant to RSA 541-A:40, IV of the 7-day deadline for
good cause as established in the drafting and procedure manual under RSA 541-A:8, but the committee may for
compelling reasons under the committee’s rules pursuant to RSA 541-A:2, I accept a request for a conditional approval
in the meeting under paragraph V.

(c) The committee may:
(1) Approve the rule as originally filed; or
(2) Actunder paragraph V.

(d) If the committee approves the rule as filed pursuant to RSA 541-A:12, it shall notify the agency in writing of
its approval.

(e) Failure to give notice of either approval, conditional approval, or objection at the end of the 60-day period
under paragraph I shall be deemed approval.

III. If the rule is approved under subparagraph II(c) or (e), the agency may adopt the rule.
IV. The committee may object to a proposed rule if the rule is:

(a) Beyond the authority of the agency;

(b) Contrary to the intent of the legislature;

(c) Determined not to be in the public interest; or

(d) Deemed by the committee to have a substantial economic impact not recognized in the fiscal impact statement.
V. The following procedures shall govern committee objections and conditional approvals:

(a) If the committee objects to the final proposal as filed, it shall so inform the agency. In lieu of a preliminary
objection, and with or without a written request under subparagraph II(b), the committee may vote to conditionally
approve the rule with an amendment, provided that the committee specifies in its conditional approval the language of the
amendment to address the basis for a preliminary objection. The committee shall notify the agency in writing of its
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conditional approval. Within 30 days of the meeting, or in the case of a board or commission, 7 days following its next
regularly scheduled meeting, the agency shall submit a written explanation to the committee in the form of a letter and an
annotated text of the final proposed rule detailing how the rule has been amended in accordance with the conditional
approval. The written explanation shall be signed by the individual holding rulemaking authority, or, if a body of
individuals holds rulemaking authority, by a voting member of that body, provided that a quorum of the body has
approved. Failure to submit a written explanation in accordance with the conditional approval and this paragraph shall
cause the conditional approval to be deemed a committee vote to make a preliminary objection on the date of the
conditional approval. If the office of legislative services determines that the agency has amended the rule in accordance
with the conditional approval and this paragraph, the office of legislative services shall promptly send written
confirmation of compliance to the agency. The agency may then adopt the rule as amended.

(b) If the committee objects to the final proposal as filed or as amended pursuant to paragraph I, the committee
shall send the agency a preliminary written objection stating the basis for the objection. A preliminary objection or
conditional approval shall require the assent of a majority of the votes cast, a quorum being present. If a preliminary
objection is made, the committee may send a copy of the preliminary objection to the appropriate house and senate
standing policy committees and, if so, shall give notice to the agency. Within 30 days of the date the preliminary
objection was entered, the standing policy committees at properly convened executive sessions shall review the proposed
rules and the preliminary objection and shall adopt recommendations or comments relative to the basis for the
preliminary objection and shall communicate the same to the committee.

(c) The agency shall respond to the preliminary objection by withdrawing the rule, by amending the rule to
remove the basis for objection, or by making no change. The agency shall respond to a committee objection only once,
and shall report its response in writing to the committee within 45 days of the committee's vote to make a preliminary
objection. Failure to respond to the committee in accordance with this subparagraph shall mean the rulemaking
procedure for that proposed rule is invalid; however, the agency is not precluded from initiating the process over again
for a similar rule. After receipt of the agency response, the committee may modify its objections made under paragraph
IV or approve the rule.

(d) After submitting its preliminary objection response and prior to the final committee vote on the final
proposal, and in all cases, prior to the adoption of the rule by the agency, the agency may request that the committee
approve the rule with further amendment or issue a revised objection. The committee may approve the rule with further
amendment only if the agency submits the request and proposed amendments, in writing to the committee at least 7 days
prior to the committee meeting at which the agency presents the rule. Submission of such a request shall not preclude the
agency from requesting a revised objection if the committee does not approve the rule as requested.

(e) A revised objection may be made only once by the committee and may be made only at the request of the
agency. The agency shall respond and the committee may review the response in the same manner as a preliminary
objection. No further amendment may be made by the agency after it responds to the committee except as provided in
RSA 541-A:14, 1L

(f) If the agency responds but the basis for the committee's preliminary or revised objection has not been
removed or the response creates a new basis for objection, the committee may, by majority vote of the entire committee,
file a final objection. The final objection shall be filed in certified form with the director of legislative services for
publication in the next issue of the rulemaking register.

VI. After a final objection by the committee to a provision in the rule is filed with the director under subparagraph
V(f), the burden of proof shall be on the agency in any action for judicial review or for enforcement of the provision to
establish that the part objected to is within the authority delegated to the agency, is consistent with the intent of the
legislature, is in the public interest, or does not have a substantial economic impact not recognized in the fiscal impact
statement. If the agency fails to meet its burden of proof, the court shall declare the whole or portion of the rule objected
to invalid. The failure of the committee to object to a rule shall not be an implied legislative authorization of its
substantive or procedural lawfulness.

VIIL (a) The provisions of this paragraph may be used by the committee as an alternative to or in addition to the final
objection procedure employed by the committee in paragraph V.

(b) If an agency responds to a preliminary or revised objection but the basis for objection has not been removed
or the response creates a new basis for objection, the committee may, within 50 days from the date on which the objection
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response was due and by majority vote of the entire committee, recommend legislative action through sponsorship of a
joint resolution to implement its recommendation. Such vote shall prevent the rule from being adopted and filed by the
agency for the period of time specified in subparagraph VII(c).

(c) If the committee votes to sponsor a joint resolution pursuant to subparagraph VII(b), the joint resolution shall
be introduced in the house of representatives or senate within 20 business days of such vote when the general court is in
session and 20 business days of the start of the following legislative session if such vote occurs when the general court is
not is session. If a joint resolution is not introduced within this time frame, the agency may adopt the rule. If a joint
resolution is introduced within this time frame, the agency shall be prevented from adopting and filing such rule until
final legislative action is taken on the resolution or the passage of 90 consecutive calendar days during which the general
court shall have been in session, whichever occurs first. The 90 calendar day period shall commence on the date such
joint resolution has been introduced. If the session of the general court adjourns prior to the sixtieth calendar day after
such joint resolution has been introduced, then the agency shall be prevented from adopting and filing such rule until 90
calendar days, beginning with the next session of the general court, have passed.

(d) The provisions of this paragraph shall apply to only the specific portion of the agency's rule identified in the
joint resolution. The provisions of this paragraph shall not prevent an agency from adopting and filing the remainder of
the rules in the final proposal under RSA 541-A while the committee pursues legislative action under this paragraph, nor
shall it prevent the committee from also voting to enter a final objection pursuant to paragraph V.

(e) Nothing in this section shall prevent the general court from introducing legislation which addresses any
matter included in a joint resolution introduced under the provisions of this section.

(f) Notwithstanding any house or senate rules to the contrary, a joint resolution which the committee votes to
sponsor under subparagraph VII(b) may be introduced at any time during the legislative session. It shall be subject to the
same rules as any other bill introduced at the beginning of the legislative session.

541-A:14 Final Adoption.
I. An agency may adopt a properly filed final proposed rule after:

(a) The passage of 45 days from filing of a final proposal under RSA 541-A:12, I, or 60 days from filing under
RSA 541-A:12, I-a, without receiving notice of objection from the committee;

(b) Receiving approval from the committee;

(c) Written confirmation is sent to the agency by committee legal counsel relative to agency compliance with the
committee's conditional approval pursuant to RSA 541-A:13, V(a);

(d) Passage of the 50-day period for committee review of the preliminary objection response, or revised
objection response, if applicable, provided that the committee has not voted to sponsor a joint resolution pursuant to RSA
541-A:13, VII; or

(e) Final legislative action, as defined in RSA 541-A:1, VI-a, is taken on the joint resolution sponsored pursuant
to RSA 541-A:13, VII(b) or the passage of the 90 consecutive calendar days specified by RSA 541-A:13, VII(c),
whichever occurs first.

II. The text of the adopted rule shall be the same as the text of the final proposed rule submitted under RSA 541-
A:12, unless revised by the agency in direct response to the committee's written objection or as otherwise provided in
RSA 541-A:13. The director of legislative services may refuse to accept for filing any final rule which contains changes,
other than minor editorial changes, that are not specifically made in accordance with the procedures provided in RSA
541-A:13, 1I(b) or RSA 541-A:13, V. The agency shall identify each minor editorial change in writing to the director of
legislative services.

III. The agency shall file all adopted rules with the director of legislative services.

IV. Adopted rules shall become effective under RSA 541-A:16, I1I on the day after filing by the agency, or at a later
date, provided that the agency so specifies in a letter to the director of legislative services, and further provided that the
agency does not establish different effective dates for different provisions within the same rule. If the agency has
specified a later effective date, the agency may modify the date by providing a statement to the director of legislative
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services which shall indicate the new effective date and all reasons for modifying the date. The statement shall be
published by the director of legislative services in the rulemaking register. No modified effective date shall occur earlier
than the date of publication in the rulemaking register. The director shall maintain a file of all currently effective rules,
and each agency shall maintain a file of its own currently effective rules, both of which shall be open to the public.

541-A:14-a Extension of Currently Effective Rules Pending Readoption.

I. If an agency files a notice pursuant to RSA 541-A:6 to readopt existing rules, with or without amendments, the
currently effective rules in the filing which would otherwise expire prior to the completion of the readoption of the rules
by the agency shall continue in effect until the proposed rules are adopted and effective.

II. If, after filing a notice pursuant to paragraph I, an agency fails to file a final proposal by the deadline specified in
RSA 541-A:12, fails to file a response to objection as specified in RSA 541-A:13, or fails to adopt and file the proposed
rule as specified in paragraph 111, the existing rules which would otherwise expire prior to the completion of the
readoption of the rules by the agency shall expire 30 days after such deadline unless the agency has obtained a waiver of
the deadline pursuant to RSA 541-A:40, [V(a). If the agency has obtained a waiver to a deadline, such existing rules shall
expire 30 days after the deadline established pursuant to RSA 541-A:40, IV(b) if the required action is not taken.

III. If rules are extended pursuant to this section, the agency shall:

(a) Adopt and file the proposed rules as required by RSA 541-A:14, III no later than 30 days after the date on
which the agency is allowed to adopt the rules under RSA 541-A:14, I; and

(b) File the rules as required by RSA 541-A:14, TII with an effective date that is not more than 60 days from the
date of filing, except that an agency may specify an effective date that is more than 60 days from the date of filing if a
waiver is obtained pursuant to RSA 541-A:40.

541-A:15 Publication of Rules.

I. The director of legislative services shall compile, index, and publish, or require agencies to publish, all effective
rules adopted by each agency. The text of an adopted rule as filed with the director and which is effective shall be the
official version of the rule, unless or until a version prepared for publication, which may have editorial changes not
affecting the substance of the rule, is certified by the agency as the same in substance as originally filed. The certified
version shall be the official version. Both the adopted rule as-filed and as-certified may be an electronic document and
still be the official version if in compliance with RSA 541-A:1, V-a and VI and the drafting and procedure manual for
administrative rules under RSA 541-A:8. The official version of the rule shall be available to the public by the agency
and the director pursuant to RSA 541-A:14, IV.

I-a. The director shall send the text of a rule to be certified to the agency adopting the rule. The agency shall certify
the rule under paragraph I within 120 days of receiving the first edited text. The 120-day deadline shall not apply to
interim rules or emergency rules. A copy of each rule as filed and each as certified shall be sent by the director to the
state library and the New Hampshire law library at the supreme court.

I-b. Compilations shall be supplemented, revised, or published as often as necessary. The compilation, indexing, or
publishing of fiscal impact statements shall not be required. The director of legislative services, in consultation with state
agencies, may enter into a contract for the preparation and publishing of the compilation of agency rules or any portion of
it, or may certify a commercially prepared version of the compilation. Any version or portion of the code published
under this section shall conform to all requirements of this chapter.

II. The director of legislative services shall assist the agencies in developing a publicly accessible electronic rules
database.

III. The director of legislative services may omit from the compilation any rule the publication of which would be
unduly cumbersome, expensive, or otherwise inexpedient, if the rule in printed or processed form is made available on
application to the adopting agency, and if the compilation contains a notice stating the general subject matter of the
omitted rule and stating how a copy thereof may be obtained.

541-A:16 Rules; Filing Required.

I. In addition to other rulemaking requirements imposed by law, each agency shall:
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(a) Adopt as a rule a description of its organization, stating the general course and method of its operations and
the methods by which the public may obtain information or make submissions or requests.

(b) Adopt rules of practice setting forth the nature and requirement of all formal and informal procedures
available, including:

(1) [Repealed]
(2) Rules governing adjudicative proceedings pursuant to RSA 541-A:30-a; and
(3) Rules governing public comment hearings for rulemaking.

(c) Adopt rules setting the format and procedures for submitting, considering, and disposing of rulemaking
petitions under RSA 541-A:4.

(d) Adopt rules relating to filing petitions for declaratory rulings and their prompt disposition.
II. Each agency shall also:

(a) Make available to the public all written statements of policy or interpretations, other than rules, formulated
or used by the agency in the discharge of its functions.

(b) File with the director of legislative services all declaratory rulings issued.

III. A rule shall become effective as of 12:01 a.m. on the day after the filing of the adopted rule or as of 12:01 a.m. on
the date specified by the agency pursuant to RSA 541-A:14, IV, RSA 541-A:14-a, III, or RSA 541-A:19, X, or such other
date and time as specified, provided that filing occurs before such effective date and time. Except as provided in RSA 541-
A:14-a, a rule adopted under RSA 541-A:14, IV shall expire after the last day of the tenth year following its becoming
effective, unless sooner amended, readopted, or repealed.

IV. If any deadline for action by an agency, the public, or the committee imposed by this chapter falls on a Saturday,
Sunday, or state legal holiday, the deadline for such action shall be extended to the next day that is not a Saturday,
Sunday, or state legal holiday.

541-A:17 Time Limit.

I. No rule shall be effective for a period of longer than 10 years except as extended pursuant to RSA 541-A:14-a, but
the agency may adopt an identical rule under RSA 541-A:5 through RSA 541-A:14-a, in conformance with the drafting and
procedure manual adopted under RSA 541-A:8.

II. Notwithstanding the provisions of paragraph I, any organizational and procedural rules proposed and adopted
pursuant to RSA 541-A:16, I and as identified in the drafting and procedure manual shall not expire, provided that they
have been approved by the committee. No changes to such organizational and procedural rules may be made by the
agency, other than editorial changes not affecting the substance of the procedural rules, without following the rulemaking
procedures in this chapter. However, if the adoption or amendment of a statute governing the agency renders the
agency’s organizational and procedural rules no longer accurate, such rules shall expire one year after the effective date
of the statute that makes such change, unless such organizational and procedural rules are amended, superseded, or
repealed before such expiration. The agency shall commence rulemaking to amend its rules no later than 90 days after
the effective date of such statute. If the agency reorganizes its organization and responsibilities in such a way that the
agency’s rules under RSA 541-A:16, I(a) describing its organization are no longer accurate, the agency shall amend its
rules as soon as is practicable, but shall commence rulemaking not later than 90 days after such changes occur.

541-A:18 Emergency Rules.

I. An agency may proceed to adopt an emergency rule if it finds either that an imminent peril to the public health or
safety requires adoption of a rule with less notice than is required under RSA 541-A:6 or that substantial fiscal harm to
the state or its citizens could occur if rules are not adopted with less notice than is required under RSA 541-A:6. The rule
may be adopted without having been filed in proposed or final proposed form and may be adopted after whatever notice
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and hearing the agency finds to be practicable under the circumstances. The agency shall make reasonable efforts to
ensure that emergency rules are made known to persons who may be affected by them.

II. Notwithstanding RSA 541-A:16, 111, emergency rules adopted under this section shall not remain in effect for
more than 180 days from the date and time of filing with the director of legislative services. An agency may propose a
permanent rule on the same subject at the same time that it adopts an emergency rule, but it shall not adopt the same
emergency rule when the emergency rule expires.

III. Emergency rules adopted under this section shall include:
(a) The name and address of the agency.
(b) The statutory authority for the rule.
(c) Whether the intended action is an adoption, amendment, or repeal.
(d) The rule number and title.

(e) A signed and dated statement by the adopting authority explaining the nature of the basis for the emergency
rule, including an explanation of the effect upon the state if the emergency rule were not adopted.

(f) A listing of people, enterprises, and government agencies affected by the rule.

(g) The name, address, and telephone number of an individual in the agency able to answer questions on the
emergency rule.

IV. Emergency rules adopted under this section shall not be adopted solely to avoid the time requirements of this
chapter. The committee may petition the adopting agency to repeal the rule if it determines that the statement of
emergency required by RSA 541-A:18, I1I(e) is inadequate and does not demonstrate that the rule is necessary to prevent
an imminent peril to the public health or safety.

V. Effective rules which are amended or repealed by adoption of an emergency rule shall again be effective in their
original form upon expiration of the emergency rule.

VI. An agency may repeal an emergency rule by filing a statement with the director of legislative services which
includes:

(a) The name and address of the agency.
(b) The rule number and title.
(¢) The effective date of the repeal.

(d) The name, address, and telephone number of an individual within the agency able to answer questions about
the repeal.

(e) An explanation of why the rule is being repealed.
541-A:19 Interim Rules.

I. An agency may adopt as an interim rule any rule which amends an existing rule, repeals an existing rule, or creates
anew rule, and which is designed solely to allow the agency to:

(a) Conform with a new or amended codified state statute or chaptered session law, provided, however, that an
agency shall not publish notice of a proposed interim rule more than 180 days after the effective date of the new or
amended codified state statute or chaptered session law;

(b) Conform with a controlling judicial decision;

(c) Conform with a federal requirement which must be met sooner than the time periods allowed under RSA
541-A for a rule adopted under the procedures listed in RSA 541-A:3;
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(d) Continue its rules which would otherwise expire prior to the completion of the readoption of the rules by the
agency; or

(e) Minimize the time between the expiration of rules and their subsequent readoption by the agency.

II. An agency may adopt an interim rule under subparagraphs I(a), (b), or (c) without meeting the requirements of
RSA 541-A:6 and RSA 541-A:9 through RSA 541-A:14 and an agency may adopt an interim rule under subparagraph
I(d) or (e) without meeting the requirements of RSA 541-A:5 through RSA 541-A:14 provided the agency:

(a) Publishes notice of a proposed interim rule in a newspaper of daily statewide circulation and files the
proposed interim rule, with the cover sheet as provided in paragraph IV, with the director of legislative services no later
than the date of publication of the notice; or

(b) Files the proposed interim rule with the cover sheet as provided in paragraph IV, and the notice of the
proposed interim rule with the director of legislative services, and has published notice in the rulemaking register.

III. Notice of an agency's intent to propose an interim rule shall include:
(a) The name and address of the agency.
(b) Citation to the statutory or other rulemaking authority for the proposed interim rule.

(¢) Whether the proposed interim rule is an adoption, readoption, amendment, readoption with amendment, or
repeal.

(d) The rule number and title.

(e) A concise summary explaining the effect of the proposed interim rule.

(f) A listing of people, enterprises, and government agencies affected by the proposed interim rule.
(g) A summary of the effect upon the state if the proposed interim rule were not adopted.

(h) The name, address, and telephone number of an individual in the agency able to answer questions on the
proposed interim rule.

(1) The date the proposed interim rule will be filed with the director of legislative services.
(j) The expected date of review by the committee.
IV. Proposed interim rules filed under paragraph II shall include a cover sheet stating:
(a) The name and address of the agency.
(b) Citation to the statutory rulemaking authority for the proposed interim rule.
(c) Whether the intended action is an adoption, readoption, amendment, readoption with amendment, or repeal.
(d) The rule number and title.

(e) A signed and dated statement by the adopting authority explaining why an interim rule is necessary,
including documentary evidence to prove the agency is acting in accordance with the terms of this section and is not
adopting an interim rule solely to avoid the time periods imposed by RSA 541-A, except as provided in paragraph I of
this section.

(f) A listing of people, enterprises, and government agencies affected by the proposed interim rule.

(g) The name, address, and telephone number of an individual in the agency able to answer questions on the
proposed interim rule.

V. A proposed interim rule filed under paragraph II no less than 21 days before a regularly scheduled committee
meeting shall be placed on the committee's agenda for review for that meeting. Publication of notice shall occur no less
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than 14 days before a regularly scheduled meeting. If the agency has published notice in a newspaper, pursuant to
subparagraph II(a), the agency shall file a copy of the notice as it was published no later than 3 days after the date of
publication. Proposed interim rules filed less than 21 days before a regularly scheduled committee meeting shall be
placed on the agenda for review at the following regularly scheduled committee meeting or at a special meeting, as
determined by the committee.

VI. The committee shall vote to approve or conditionally approve the rule or object under paragraph VII. Objections
to a proposed interim rule may be made only once.

VII. The committee may object to a proposed interim rule if the rule is:

(a) Beyond the authority of the agency;

(b) Contrary to the intent of the legislature;

(c) Determined not to be in the public interest; or

(d) Deemed by the committee not to meet the requirements of paragraph I.
VIII. The following procedures shall govern committee review of interim rules:

(a) The director of legislative services shall notify the agency of any potential bases for committee objection by
forwarding a copy of the proposed interim rule with comments noted thereon to the agency at least 7 days prior to the
committee meeting at which the rule will be considered. Following receipt of the comments an agency may file a request
for conditional approval of its interim rule with an amendment to address the noted potential bases for objection, or for
other reasons in lieu of requesting an objection. Both the request for conditional approval and the amendment shall be in
writing and shall be filed at least 3 days prior to the meeting for which the proposed interim rule has been placed on the
agenda. An agency may request a waiver pursuant to RSA 541-A:40, IV of the 3-day deadline for good cause as
established in the drafting and procedure manual under RSA 541-A:8, but the committee may for compelling reasons
under the committee’s rules pursuant to RSA 541-A:2, II accept a request for a conditional approval in the meeting. The
committee may approve the rule as originally proposed or conditionally approve the rule under subparagraph (b).

(b) If the committee objects to the proposed interim rule as filed, it shall so inform the agency. In lieu of an
objection, and with or without a written request under subparagraph (a), the committee may vote to conditionally approve
the rule with an amendment, provided that the committee specified in its conditional approval the language of the
amendment to address the basis for a preliminary objection. The committee shall notify the agency in writing of its
conditional approval. Within 14 days of the meeting, the agency shall submit a written explanation to the committee in
the form of a letter and an annotated text of the final proposed rule detailing how the rule has been amended in
accordance with the conditional approval. The written explanation shall be signed by the individual holding rulemaking
authority, or, if a body of individuals holds rulemaking authority, by a voting member of that body, provided that a
quorum of the body has approved. Failure to submit a written explanation in accordance with the conditional approval
and this paragraph shall cause the conditional approval to be deemed a committee vote to make a preliminary objection
on the date of the conditional approval. If the committee legal counsel determines that the agency has amended the rule
in accordance with the conditional approval and this paragraph, the committee legal counsel shall promptly send written
confirmation of compliance to the agency. The agency may then adopt the rule as amended.

(c) If the committee objects to the proposed interim rule as filed pursuant to subparagraph VIII(a), the
committee shall send the agency a written objection stating the basis for the objection. An objection or a conditional
approval shall require the assent of a majority of the votes cast, a quorum being present.

(d) If the committee makes an objection to the proposed interim rule pursuant to subparagraph VIII(c), the
agency may cure the defect or withdraw the interim rule. The agency shall respond to a committee objection only once,
and shall report its response in writing to the committee prior to its next regularly scheduled meeting. Failure to respond
to the committee in accordance with this subparagraph shall mean the rulemaking procedure for that proposed interim
rule is invalid; however, the agency is not precluded from initiating the process over again for a similar rule, provided
that the conditions in paragraph I are met.

(e) The committee shall review the response and vote to approve the response or continue the objection.
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(f) The committee's objection shall not preclude the agency from adopting the substance of an interim rule by
meeting the requirements of RSA 541-A:3.

IX. No proposed interim rule shall be adopted unless within 90 days of publication of the notice the committee votes
to approve or conditionally approve the proposed interim rule.

X. No proposed interim rule shall be adopted unless the committee has voted to approve the proposed interim rule or
conditionally approve the proposed interim rule, provided that the committee legal counsel has sent written confirmation
to the agency pursuant to RSA 541-A:19, VIII(b). An adopted interim rule shall be filed with the director of legislative
services no later than 30 days following committee approval or conditional approval. An interim rule shall be effective
under RSA 541-A:16, III on the day after filing with the director of legislative services, or at a later date, provided the
agency so specifies in a letter to the director of legislative services and the effective date is within 30 days following
committee approval or conditional approval. Interim rules shall be effective for a period not to exceed 180 days. During
the time an interim rule shall be in effect, the agency may propose a permanent rule to replace the interim rule once it
expires, but it shall not adopt another interim rule to replace the expiring interim rule.

541-A:19-a Expedited Repeal of Rules.

I. An agency may repeal any rules using the expedited procedures of this section and without meeting the
requirements of RSA 541-A:5-7 and RSA 541-A:9-14 if:

(a) The proposed repeal has been approved by the official or the group of individuals with rulemaking authority.

(b) The rule proposed for repeal encompasses at least a full rules section, as described in the drafting and
procedure manual for administrative rules pursuant to RSA 541-A:8.

(c) The repeal is not being proposed for purposes of being superseded later by adoption of a new rule with a text
amended from the repealed rule.

(d) The repeal of the rule pursuant to this section does not deprive a person of any right, duty, or privilege of that
person which is protected by the due process provisions of the state or federal constitutions.

II. Notice of an agency's intent to repeal a rule shall include:
(a) The name and address of the agency.
(b) The statutory rulemaking authority for the rule.
(¢) The rule number and title.
(d) An explanation of the reason for the proposed repeal.

(e) The name, address, electronic address, and telephone number of an individual in the agency able to answer
questions about the proposed repeal and to arrange for reasonable accommodation for persons with disabilities wishing to
attend the public comment hearing.

(f) The date, time, and location of the public comment hearing.

ITII. The notice required by paragraph II shall be filed with the director of legislative services for publication in the
rulemaking register.

IV. The agency shall file the text of the rule to be repealed with the notice filed pursuant to paragraph III.

V. There shall be a public comment hearing on the proposed repeal no sooner than 7 calendar days after the date of
publication of the notice in the rulemaking register. There shall be a period for the submission to the agency of written or
electronic public comment ending no sooner than the 3rd calendar day after the date of the public comment hearing.
Copies of the text of the rules subject to repeal shall be available at the public comment hearing.

VI. If on the basis of public comment the official or the group of individuals with rulemaking authority determines
that the rule should not be repealed, the agency shall so notify the director of legislative services and the rule shall not be
repealed.
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VII. The proposed repeal shall be placed on the agenda of the committee for review at the first regularly scheduled
or special meeting at least 5 calendar days after the close of the period for written or electronic comment described in
paragraph V. The committee may approve or object to the repeal. The committee may object to the repeal if the repeal
is:

(a) Beyond the authority of the agency;
(b) Contrary to the intent of the legislature; or
(c) Deemed by the committee not to meet the requirements of paragraph L.

VIII. If the committee objects to the repeal, the repeal shall not be adopted. The committee's objection shall not
preclude the agency from repealing the rule by meeting the requirements of RSA 541-A:3.

IX. If the committee approves the repeal, the agency may adopt the repeal and file a statement of the repeal with the
director of legislative services. The repeal shall be effective as of 12:01 a.m. on the day after filing of the statement or as
of 12:01 a.m. on the date specified by the agency, or such other date and time as specified, provided that the filing occurs
before such effective date and time.

541-A:19-b Adoption of Forms. An agency may adopt a form as defined in RSA 541-A:1, VII-a by incorporating the
actual form by reference or by setting forth the requirements of the form in rules adopted according to the procedures in
this chapter.

541-A:19-c Revisions to Forms; Expedited Procedure.

I. An agency may make editorial changes to a previously adopted form without following the procedures required in
RSA 541-A:19-b, in this section, or in RSA 541-A:3.

II. An agency may revise a form as defined in RSA 541-A:1, VII-a without meeting the requirements of RSA 541-
A:5-7 and RSA 541-A:9-14 either in accordance with RSA 541-A:19-b or by providing notice and adopting the form in
accordance with paragraphs I1I through VII.

III. Notice of an agency’s intent to adopt a form or amendment to a form shall include:
(a) The name and address of the agency.
(b) The statutory authority for the form.
(c) An explanation of the reason for the proposed adoption or amendment of a form.

(d) The name, address, electronic address, and telephone number of an individual in the agency able to answer
questions about the proposed form.

(e) The deadline for receipt by the agency of written or electronic public comment, which shall be no sooner
than the 7th calendar day after the date of publication of the notice in the rulemaking register.

IV. The notice required by paragraph III shall be filed with the director of legislative services for publication in the
rulemaking register. A copy of the form to be adopted shall be filed with the notice.

V. If on the basis of public comment the official or the group of individuals with rulemaking authority determines
that the form should not be adopted, the agency shall so notify the director of legislative services and the form shall not
be adopted.

VI. The proposed form shall be placed on the agenda of the committee for review at the first regularly scheduled or
special meeting at least 5 calendar days after the close of the period for written or electronic comment described in
subparagraph IlI(e). The committee may approve or object to the form. The committee may object to the adoption of the
form if the form is:

(a) Beyond the authority of the agency;
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(b) Contrary to the intent of the legislature; or

(c) Deemed by the committee not to meet the requirements of this section.

VII. Subsequent review and adoption of the form shall be as provided in RSA 541-A:13 for final proposed rules.
541-A:19-d Expedited Amendment to Incorporation by Reference.

I. An agency may amend any existing rules which incorporate by reference documents or Internet content pursuant
to RSA 541-A:12, III-VII by using the expedited procedures of this section, and without meeting the requirements of
RSA 541-A:5 and RSA 541-A:6 and RSA 541-A:9 through RSA 541-A:14 except as provided below, if:

(a) The proposed amendment has been approved by the official or the group of individuals with rulemaking
authority.

(b) The proposed amendment only updates or changes the document or Internet content incorporated by
reference, or amends related text, in the existing rule.

(¢) The amended rule does not encompass more than a full rules section, as described in the drafting and
procedure manual for administrative rules pursuant to RSA 541-A:8.

(d) The proposed amendment has no fiscal impact which would otherwise require a fiscal impact statement
pursuant to RSA 541-A:5.

(e) The requirements of RSA 541-A:12, III-VII are met as they would be for final proposals as described in
paragraph IV.

II. Notice of an agency’s intent to amend a rule which incorporates by reference documents or Internet content shall
include:

(a) The name and address of the agency.
(b) The statutory rulemaking authority for the rule.

(c) Whether the action is an amendment or readoption with amendment as described in the drafting and
procedure manual for administrative rules pursuant to RSA 541-A:8.

(d) The rule number and title.

(e) A concise summary of the existing rule and the proposed amendment, and an explanation of the differences
between the existing document or Internet content incorporated by reference and the document or Internet content in the
amended rule.

(f) Identification of the state or federal statute or regulations which the rule is intended to implement pursuant to
RSA 541-A:3-a.

(g) The deadline for receipt by the agency of written or electronic public comment, which shall be no sooner
than the fourteenth calendar day after the date of publication of the notice in the rulemaking register.

(h) The name, address, electronic address, and telephone number of an individual in the agency able to answer
questions about the amended rule.

III. The notice required by paragraph II shall be filed with the director of legislative services for publication in the
rulemaking register.

IV. The agency shall file the amended rule with the notice filed pursuant to paragraph III, including an appendix
pursuant to RSA 541-A:3-a, as described in the drafting and procedure manual for administrative rules pursuant to RSA
541-A:8. The agency shall also comply with RSA 541-A:12, I1I-VII as for filing final proposals, including filing of an
incorporation by reference statement for each document or Internet content incorporated by reference.
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V. Copies of the text of the amended rule shall be available to the public at the time the notice is filed, and a copy of
the document or Internet content incorporated by reference shall also be available for inspection pursuant to RSA 541-
A:12, VL

VI. If on the basis of public comment the official or the group of individuals with rulemaking authority determines
that the rule should not be amended by the expedited procedure, the agency shall so notify the director of legislative
services and the rule shall not be amended under this section.

VII. The amended rule shall be placed on the agenda of the committee for review at the first regularly scheduled or
special meeting at least 5 calendar days after the close of the period for written or electronic comment described in
subparagraph II(g). The committee may approve, conditionally approve, or object to the amended rule pursuant to RSA
541-A:13, V-VII. The committee may object to the amended rule if the rule is:

(a) Beyond the authority of the agencys;

(b) Contrary to the intent of the legislature;

(c) Deemed not to be in the public interest; or

(d) Deemed by the committee not to meet the requirements of paragraph 1.

VIII. Subsequent review and adoption of the amended rule shall be as provided in RSA 541-A:13, V-VII and RSA
541-A:14 as for final proposed rules.

541-A:20 Initiating Rulemaking Prior to Effective Date of Statutory Authority. After the enactment and before the
effective date of any statute granting rulemaking authority, the agency to whom such authority is granted may initiate
procedures to adopt such rules; provided that the effective date of the rule, under RSA 541-A:14, IV or RSA 541-A:19, X
shall not occur before the effective date of the act granting statutory authority for that rule.

541-A:20-a Initiating Rulemaking Prior to Expiration Date of Existing Rule; Expired Rule.

I. Provided that the relevant statute granting rulemaking authority for an existing rule is valid and in effect and
requires the agency to adopt the rule, the agency to which such authority is granted shall act expeditiously to commence
rulemaking pursuant to RSA 541-A to prevent expiration of such rules and to allow adequate time for the committee to
consider the rules.

II. If an agency consistently fails to readopt its rules prior to their expiration as provided in paragraph I, the
committee may direct the agency to contact the director to develop a timetable of readoption or readoption with
amendments.

ITII. An agency shall not be precluded from adopting an interim rule pursuant to RSA 541-A:19, 1(d) to keep rules
from expiring or RSA 541-A:19, I(e) to put expired rules back into effect.

541-A:21 Exceptions.
I. Authority granted under the provisions of the following statutes shall be exempt from RSA 541-A:
(a) RSA 230:53, relative to the use of limited access highway facilities.

(b) RSA 236:1, 11, relative to regulating, permanently or seasonally, the use of certain class I, IT and III
highways by the posting of traffic control stop signs, devices, and signals thereon.

(c) RSA 265:22, relative to painted marking of highways.
(d) RSA 265:62, relative to the establishment of state speed zones.

(e) RSA 265:71, relative to stopping, standing, or parking and the placing of signs relative thereto on certain
highways.

(f) RSA 236:9, relative to excavation permits.
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(g) RSA 236:13, relative to driveway permits.
(h) RSA 231:161, relative to licensing utility poles and appurtenances within public highways.
(1) RSA 266:18-c, V, relative to bridge weight limits.
(j) RSA 651-A:22, 11, relative to credit for good conduct of prisoners.
(k) RSA 111, relative to the state guard.
(1) RSA 284:12, 1V, relative to the sale of pari-mutuel pools as authorized under RSA 284:22 and RSA 284:22-a.

(m) RSA 237:5,11; 237:9; 237:17; 237:24, 1; 237:34; and 237:40, relative to the establishment of toll rates for
turnpikes.

(n) Except for rules adopted by the authority acting through the division of ports and harbors under RSA 12-
G:42, X, which shall be subject to the provisions of RSA 541-A:3 through RSA 541-A:15, RSA 12-G, relative to the
Pease development authority.

(o) [Repealed 2007, 263:175, eff. July 1, 2007.]
(p) [Repealed 1998, 207:9, IV, eff. June 18, 1998.]
(q) RSA 374:8, relative to a uniform system of accounts for regulated utilities.

(r) RSA 21-P:27, 1I(a) and (b), relative to educational, training and evidentiary standards for fire service
personnel and curriculum requirements for schools training fire service personnel.

(s) RSA 106-L:5, VI, relative to educational, training and evidentiary standards and curriculum requirements for
police and corrections personnel and courses and tuition students at such courses.

(t) RSA 260:65-b, relative to the multi-jurisdictional fuel tax agreement.

(u) RSA 162-A, relative to the business finance authority.

(v) Rules adopted under RSA 195-D, relative to the New Hampshire health and education facilities authority.
(w) RSA 485:16-b, 11, relative to limits on the concentration of methyl tertiary butyl ether in gasoline.

(x) RSA 204-C:53, relative to the housing finance authority.

(y) RSA 237:16-d, relative to the E-Z Pass Interagency Agreement for Operations.

(z) RSA 21-L:12-b, relative to bridge and highway construction requirements in AASHTO design standards and
manuals.

(aa) RSA 21-H:8, III, relative to internal practices and procedures in the department of corrections.

(bb) RSA 170-B:18, VII, relative to background checks conducted as part of an adoption assessment, and
RSA 170-E:29, II-a relative to background checks of prospective foster parents.

(cc) RSA 106-B:14, I-a, relative to the fee for criminal record checks of department of health and human
services employees, service providers, and licensed and license-exempt child day care providers.

(dd) RSA 270:12, relative to boat operating restrictions.

(ee) RSA 155-A:10, V, relative to the amendments to the state building code and state fire code for the
codes described in RSA 155-A:1, IV and IV-a.

(ff) RSA 153:5, I, relative to the adoption of the state fire code.
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(gg) RSA 21-R:4, XX, relative to the telephony services manual developed by the department of
information technology.

(hh) [Effective as provided in 2014, 290:4.]

(i1) [Repealed by 2016, 277:5, eff. 7-1-17.]

(jj) RSA 162-S, relative to the extraterritorial financing powers of the business finance authority.
(kk) RSA 162-L, relative to the community development finance authority.

II. Rules adopted under RSA 394-A:7 prior to the effective date of the repeal of that chapter shall be exempt from
committee review under RSA 541-A:13.

ITII. Rules adopted under RSA 161:4, VI, relative to rates of reimbursement to providers of medical services under
the medical assistance program, shall be exempt from the requirements of RSA 541-A:5 through RSA 541-A:14.

III-a. Rules adopted relative to the budget adjustment factor contained within the Medicaid rate of
reimbursement methodology for nursing facilities shall be exempt from the provisions of 541-A:5 through RSA
541-A:14 provided that the budget adjustment factor applied to the reimbursement methodology is equal to or less
than 28.76 percent. If the budget adjustment factor to be applied to the reimbursement methodology is greater than
28.76 percent, the provisions of 541-A shall apply.

IV. Rules adopted under RSA 125-F:5, IV and V, RSA 125-F:7, RSA 125-F:8, RSA 125-F:8-a, III, and RSA 125-
F:22, 111, to conform to 10 CFR and 21 CFR shall be exempt from the uniform system of numbering and drafting rules
required by 1994, 412:52 and the drafting and numbering requirements of RSA 541-A:8. These rules shall be in
compliance with RSA 541-A:7 if the wording is consistent with the language of the corresponding federal regulations.

V. Requirements on forms as specified in RSA 21-J:13-a shall be exempt from RSA 541-A.

VI. (a) Rules adopted under title XXXVII, relative to insurance regulation, shall be exempt from RSA 541-A:7 and
RSA 541-A:8 and shall permit the use of terminology allowing for discretionary authority by the commissioner when:

(1) The wording is consistent with the language of corresponding National Association of Insurance
Commissioners guidelines or models.

(2) The rule relates to technical instructions concerning the implementation of electronic or computerized
programs or systems.

(3) The rule implements a federal benefit or program that requires the adoption of uniform language.

(b) As specified in RSA 400-A:15-d, forms adopted by the commissioner shall be exempt from RSA 541-A:7 and
RSA 541-A:8.

VII. RSA 170-G:4, XVII, relative to the publication of rates for services, placements, and programs which are paid for
by the department of health and human services pursuant to RSA 169-B:40, RSA 169-C:27, and RSA 169-D:29 shall be
exempt from RSA 541-A.

VIII. Rules relative to the department of health and human services medical assistance program coverage criteria for
medical services and items, adopted under either RSA 161:4-a, IX or other rulemaking authority of the commissioner of the
department relative to the medical assistance program, shall be exempt from RSA 541-A:12, V and may incorporate by
reference these criteria as Internet content without specifying a date or edition for the content incorporated. Amendments to
these criteria shall be exempt from the requirements of RSA 541-A:5 through RSA 541-A:14.

IX. Rules of the department of transportation relating to the state bridge aid program or the state highway aid program,
adopted under rulemaking authority of the commissioner of the department, shall be exempt from RSA 541-A:12, IIT and
may incorporate by reference the department of transportation's Standard Specifications for Road and Bridge Construction,
Highway Design Manual, and Bridge Design Manual without specifying a date or edition for the content incorporated, as
provided in RSA 234:5, IT and RSA 235:14, 11.
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541-A:22 Validity of Rules.

I. No agency rule is valid or effective against any person or party, nor may it be enforced by the state for any
purpose, until it has been filed as required in this chapter and has not expired.

II. Rules shall be valid and binding on persons they affect, and shall have the force of law unless they have expired
or have been amended or revised or unless a court of competent jurisdiction determines otherwise. Except as provided by
RSA 541-A:13, VI, rules shall be prima facie evidence of the proper interpretation of the matter that they refer to.

III. An agency shall not by rule:
(a) Provide for penalties or fines unless specifically authorized by statute.

(b) Require licensing, as defined in RSA 541-A:1, IX, unless authorized by a law which uses one of the specific
terms listed in RSA 541-A:1, VIIL

(c) Require fees unless specifically authorized by a statute enforced or administered by an agency. Specific
authorization shall not include the designation of agency fee income in the operating budget when no other statutory
authorization exists.

(d) Provide for non-consensual inspections of private property, unless the statute enforced or administered by
the agency specifically grants inspection authority.

(e) Delegate its rulemaking authority to anyone other than the agency named in the statute delegating authority.
(f) Adopt rules under another agency's authority.

(g) Expand or limit a statutory definition affecting the scope of who may practice a profession.

(h) Require a submission of a social security number unless mandated by state or federal law.

IV. No agency shall grant waivers of, or variances from, any provisions of its rules without either amending the
rules, or providing by rule for a waiver or variance procedure. The duration of the waiver or variance may be temporary
if the rule so provides.

541-A:23 Remedies for Procedural Failures.
I. The following shall prevent a rule from taking effect:
(a) Failure to file with the director of legislative services;
(b) Failure to file with the committee;
(c) Failure to respond to an objection of the committee as required by RSA 541-A:13, V; or
(d) Failure to receive approval of the committee for a proposed interim rule, as required by RSA 541-A:19, X.
II. The following shall not affect the validity of a rule:
(a) Inadvertent failure to make required assurances relating to an incorporation by reference;
(b) Failure to certify that all procedures required by this chapter have been satisfied;
(c) Failure to meet the style requirements of RSA 541-A:7; or
(d) Inadvertent failure to mail notice or copies of any rule.
III. For other violations of this chapter, the court may fashion appropriate relief.

IV. An action to contest the validity of a rule for noncompliance with any of the provisions of this chapter other than
those listed in paragraph I shall be commenced within one year after the effective date of the rule. Such actions shall be
brought in the Merrimack county superior court. The plaintiff shall give notice of the action to the office of legislative
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services, division of administrative rules, at the time of filing. Upon receiving a judgment on the merits, the respondent
agency or department shall also file a copy of that judgment with the office of legislative services, division of
administrative rules.

541-A:24 Declaratory Judgment on Validity or Applicability of Rules. The validity or applicability of a rule may be
determined in an action for declaratory judgment in the Merrimack county superior court if it is alleged that the rule, or
its threatened application, interferes with or impairs, or threatens to interfere with or impair, the legal rights or privileges
of the plaintiff. The agency shall be made a party to the action. The plaintiff shall give notice of the action to the office
of legislative services, division of administrative rules, at the time of filing. A declaratory judgment may be rendered
whether or not the plaintiff has requested the agency to pass upon the validity or applicability of the rule in question.
Upon receiving a declaratory judgment, the respondent agency or department shall also file a copy of that judgment with
the office of legislative services, division of administrative rules.

541-A:25 Unfunded State Mandates.

I. A state agency to which rulemaking authority has been granted, including those agencies, the rulemaking authority
of which was granted prior to May 6, 1992, shall not mandate or assign any new, expanded, or modified programs or
responsibilities to any political subdivision in such a way as to necessitate further expenditures by the political
subdivision unless such programs or responsibilities are approved for funding by a vote of the local legislative body of
the political subdivision. Such programs include those functions of a nature customarily undertaken by municipalities
whether or not performance of such functions is required by statute.

II. Such programs also include, but are not limited to, functions such as police, fire and rescue, roads and bridges,
solid waste, sewer and water, and construction and maintenance of buildings and other municipal facilities or other
facilities or functions undertaken by a political subdivision.

III. Included in the scope and nature of such programs are those municipal functions which might be undertaken by a
municipality or by a private entity and those functions which a municipality may legally choose not to undertake.

541-A:26 Administration of Federal Mandates. Any state agency, when administering federal mandates, shall not
mandate or assign to any political subdivision any new, expanded or modified programs or responsibilities additional to
the federal mandate in such a way as to necessitate additional local expenditures by the political subdivision unless such
programs or responsibilities are fully funded by the state or unless such programs or responsibilities are approved for
funding by a vote of the local legislative body of the political subdivision.

541-A:27 Notification of Federal Statute and Regulation. Any new, expanded, or modified programs or
responsibilities based upon a federal mandate and lawfully mandated or assigned to any political subdivision shall
specifically state the federal statute and regulation requiring such new, expanded, or modified programs or
responsibilities.

541-A:28 Opinions of the Attorney General. The attorney general shall transmit a copy of every non-confidential
opinion relative to rulemaking or rulemaking authority issued by the attorney general or in the attorney general's name to
the director of legislative services. The director shall publish such opinions in the rulemaking register.

541-A:29 Agency Action on Applications, Petitions and Requests. In processing an application, petition or request, in
any matter other than rulemaking or a declaratory ruling, in which a response is specifically addressed to the applicant,
petitioner or requester, the agency shall:

I. Within 30 days of receipt, examine the application, petition or request, notify the applicant of any apparent errors
or omissions, request any additional information that the agency is permitted by law to require, and notify the applicant of
the name, official title, address, and telephone number of an agency official or employee who may be contacted regarding
the application.

II. Within a reasonable time, not to exceed 60 days, after receipt of the application, petition or request, or of the
response to a timely request made by the agency pursuant to paragraph I, the agency shall:

(a) Approve or deny the application, in whole or in part, on the basis of nonadjudicative processes, if disposition
of the application by the use of these processes is not precluded by any provision of law; or
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(b) Commence an adjudicative proceeding in accordance with this chapter.

III. If the time limits prescribed by this section conflict with specific time limits provided for by other provisions of
law, the specific time limits provided for by such other provisions shall control.

IV. An agency may extend the time periods for review provided for in this section or in any other provision of
law upon written agreement of the applicant.

541-A:29-a Failure of Agency to Act.

I. If an agency fails to take any required action on an application, petition, or request within the time limits
prescribed by RSA 541-A:29 or any other provisions of law, the application, petition, or request shall be deemed
approved and any permit, approval or other item requested shall be deemed granted to or received by the applicant,
petitioner, or requestor.

II. If a permit, approval, or other item has been granted under paragraph I, the applicant may request written
confirmation of such grant from an agency. The agency shall provide an applicant written confirmation of such an
approval within 14 days of the applicant’s request.

ITI. A permit, approval, or other item shall not be granted by default if an applicant has agreed in writing to extend
an agency’s time for review pursuant to RSA 541-A:29, IV or any other provision of law.

IV. A grant of a permit, approval, or other item under this section shall not relieve the applicant, petitioner, or
requestor from the obligation to comply with all federal, state, and local requirements applicable to activities authorized
by the permit, approval, or other item.

541-A:30 Agency Action Against Licensees.

I. If a timely and sufficient application has been made in accordance with agency rules for renewal of a license for
any activity of a continuing nature that does not automatically expire by law, the existing license shall not expire until the
agency has taken final action upon the application for renewal. If the agency's final action is unfavorable, the license
shall not expire until the last day for seeking judicial review of the agency's action, or a later date fixed by the reviewing
court.

II. An agency shall not revoke, suspend, modify, annul, withdraw, or amend a license unless the agency first gives
notice to the licensee of the facts or conduct upon which the agency intends to base its action, and gives the licensee an
opportunity, through an adjudicative proceeding, to show compliance with all lawful requirements for the retention of the
license.

III. If the agency finds that public health, safety or welfare requires emergency action and incorporates a finding to
that effect in its order, immediate suspension of a license may be ordered pending an adjudicative proceeding. The
agency shall commence this adjudicative proceeding not later than 10 working days after the date of the agency order
suspending the license. A record of the proceeding shall be made by a certified shorthand court reporter provided by the
agency. Unless expressly waived by the licensee, agency failure to commence an adjudicative proceeding within 10
working days shall mean that the suspension order is automatically vacated. The agency shall not again suspend the
license for the same conduct which formed the basis of the vacated suspension without granting the licensee prior notice
and an opportunity for an adjudicative proceeding.

541-A:30-a Rules for Adjudicative Proceedings.

I. Subject to paragraph V, each agency shall adopt rules pursuant to RSA 541-A governing the nature and
requirement of all formal and informal procedures available in an adjudicative proceeding.

II. The attorney general, in consultation with agencies that conduct adjudicative proceedings, and with the approval
of the director of the office of legislative services, shall draft proposed rules on model procedures relative to adjudicative
proceedings and request a fiscal impact statement pursuant to RSA 541-A:5 within 90 days of the effective date of this
section. The attorney general shall adopt the model rules pursuant to RSA 541-A on behalf of agencies, for purposes
described in paragraph V, that do not have adopted effective rules on adjudicative proceedings. The attorney general
shall amend the model rules pursuant to RSA 541-A as necessary after consultation and approval as required for the
original proposed model rules. Neither the original proposed model rules nor any amendments shall be adopted by the
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attorney general unless the committee has voted to approve then. Notwithstanding RSA 541-A:17, I the original model
rules and any amendments shall not expire.

III. The model rules adopted pursuant to paragraph II, and all rules on adjudicative proceedings, unless authorized
otherwise by statutes governing an agency, shall address at least the following areas:

(a) Filing and service of documents;

(b) Appearances before agencies;

(c) Procedures for pre-hearing exchange of information;

(d) Burden of proof;

(e) Standard of proof;

(f) Computation of time periods;

(g) Roles of complainants, intervenors, and agency staff in disciplinary and enforcement proceedings:
(h) Continuances;

(1) Reopening of the record;

(j) Waiver of rules governing adjudicative proceedings;

(k) Procedure and criteria for the withdrawal of a presiding officer; and

(1) Retention schedule for written decisions or orders pursuant to RSA 541-A:35, subject to any longer periods
for retention set by the director of the division of archives and records management of the department of state pursuant to
rules adopted under RSA 5:40.

IV. Each agency may adopt, pursuant to RSA 541-A, the text of the model rules. In order to adopt any supplements
or modifications to the model rules, each agency shall adopt, pursuant to RSA 541-A, the text of the model rules as
amended by the supplements or modifications.

V. Notwithstanding the provisions of RSA 541-A:22, I, an agency shall apply the model rules as necessary in a
particular adjudicative proceeding to the extent that the agency’s rules or governing statutes do not address the procedures
in the model rules, and provided that:

(a) Such use shall not conflict with a statute, judicial decision, or other rules of the agency;

(b) Notice shall be given to all parties with the notice pursuant to RSA 541-A:31, IIT of the extent to which the
model rules will apply to the proceeding; and

(c) The agency shall provide copies of the notice to the attorney general, the director of the office of legislative
services, and the joint legislative committee on administrative rules.

VI. A copy of the written decision or order pursuant to RSA 541-A:35 shall be readily available to the public
pursuant to the provisions of RSA 91-A unless:

(a) Otherwise provided by statute; or
(b) The written decision or order has been disposed after a retention period adopted pursuant to paragraph III.

VII. Each agency shall retain a copy of the verbatim recording of all oral proceedings pursuant to RSA 541-A:31,
VII at least 30 days after the opportunity for all administrative and judicial appeals has been exhausted.

VIII. The attorney general shall prepare and distribute to all agencies authorized to conduct contested cases copies of
the model rules and any amendments thereto, along with recommended guidelines for presiding officers in an
adjudicative proceeding. These guidelines shall be available to the public pursuant to RSA 91-A. The guidelines shall be
updated annually to address relevant changes in statutes, rules, or judicial decision. Each agency that receives the
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guidelines shall provide a copy to all presiding officers in a contested case and to all members of the agency who may
render the final decision in a contested case.

541-A:31 Availability of Adjudicative Proceeding; Contested Cases; Notice, Hearing and Record.

I. An agency shall commence an adjudicative proceeding if a matter has reached a stage at which it is considered a
contested case or, if the matter is one for which a provision of law requires a hearing only upon the request of a party,
upon the request of a party.

II. (a) An agency may commence an adjudicative proceeding at any time with respect to a matter within the
agency’s jurisdiction, except that no disciplinary proceeding against an occupational licensee shall be initiated unless
such action is commenced within 5 years of the date upon which the alleged violation of an applicable rule or statute
occurred, or within 5 years of the date upon which the violation could reasonably have been discovered.

(b) The time limitation provided in subparagraph (a) shall be tolled (1) during the period of time during which a
criminal action on the matter is pending in a trial court of this state, or of another state, or of the United States, (2) during
the time in which a complainant is a minor or incapacitated, and (3) during any time which the accused prevents
discovery of the subject matter of the alleged violation.

(c) The time limitations established in this paragraph shall not apply to the commencement of actions initiated
by the real estate appraiser board under RSA 310-B.

III. In a contested case, all parties shall be afforded an opportunity for an adjudicative proceeding after reasonable
notice. The notice shall include:

(a) A statement of the time, place, and nature of the hearing.
(b) A statement of the legal authority under which the hearing is to be held.
(c) A reference to the particular sections of the statutes and rules involved.

(d) A short and plain statement of the issues involved. Upon request an agency shall, when possible, furnish a
more detailed statement of the issues within a reasonable time.

(e) A statement that each party has the right to have an attorney present to represent the party at the party's
expense.

(f) For proceedings before an agency responsible for occupational licensing as provided in paragraph VlII-a, a
statement that each party has the right to have the agency provide a certified shorthand court reporter at the party's
expense and that any such request be submitted in writing at least 10 days prior to the proceeding.

IV. Opportunity shall be afforded all parties to respond and present evidence and argument on all issues involved.

V. (a) Unless precluded by law, informal disposition may be made of any contested case, at any time prior to the
entry of a final decision or order, by stipulation, agreed settlement, consent order or default.

(b) In order to facilitate proceedings and encourage informal disposition, the presiding officer may, upon motion
of any party, or upon the presiding officer's own motion, schedule one or more informal prehearing conferences prior to
beginning formal proceedings. The presiding officer shall provide notice to all parties prior to holding any prehearing
conference.

(¢) Prehearing conferences may include, but are not limited to, consideration of any one or more of the following:
(1) Offers of settlement.
(2) Simplification of the issues.
(3) Stipulations or admissions as to issues of fact or proof, by consent of the parties.

(4) Limitations on the number of witnesses.
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(5) Changes to standard procedures desired during the hearing, by consent of the parties.
(6) Consolidation of examination of witnesses by the parties.
(7) Any other matters which aid in the disposition of the proceeding.

(d) The presiding officer shall issue and serve upon all parties a prehearing order incorporating the matters
determined at the prehearing conference.

VI. The record in a contested case shall include all of the following that are applicable in that case:
(a) Any prehearing order.
(b) All pleadings, motions, objections, and rulings.
(c) Evidence received or considered.
(d) A statement of matters officially noticed.
(e) Proposed findings and exceptions.
(f) Any decision, opinion, or report by the officer presiding at the hearing.

(g) The tape recording or stenographic notes or symbols prepared for the presiding officer at the hearing,
together with any transcript of all or part of the hearing considered before final disposition of the proceeding.

(h) Staff memoranda or data submitted to the presiding officer, except memoranda or data prepared and
submitted by agency legal counsel or personal assistants and not inconsistent with RSA 541-A:36.

(i) Matters placed on the record after an ex parte communication.

VII. The entirety of all oral proceedings shall be recorded verbatim by the agency. Upon the request of any party, or
upon the agency's own initiative, such record shall be transcribed by the agency if the requesting party or agency shall
pay all reasonable costs for such transcription. If a transcript is not provided within 60 days of a request by a person who
is a respondent party in a disciplinary hearing before an agency responsible for occupational licensing, the proceeding
shall be dismissed with prejudice. Any party may record an oral proceeding, have a transcription made at the party's
expense, or both, but only the transcription made by the agency from its verbatim record shall be the official transcript of
the proceeding.

VII-a. At the request of a party in any oral proceeding involving disciplinary action before an agency responsible for
occupational licensing except for an emergency action under RSA 541-A:30, 111, the record of the proceeding shall be
made by a certified shorthand court reporter provided by the agency at the requesting party's expense. A request shall be
submitted to the agency in writing at least 10 days prior to the day of the proceeding.

VIII. Findings of fact shall be based exclusively on the evidence and on matters officially noticed in accordance with
RSA 541-A:33, V.

541-A:32 Intervention.
I. The presiding officer shall grant one or more petitions for intervention if:

(a) The petition is submitted in writing to the presiding officer, with copies mailed to all parties named in the
presiding officer's notice of the hearing, at least 3 days before the hearing;

(b) The petition states facts demonstrating that the petitioner's rights, duties, privileges, immunities or other
substantial interests may be affected by the proceeding or that the petitioner qualifies as an intervenor under any
provision of law; and

(c) The presiding officer determines that the interests of justice and the orderly and prompt conduct of the
proceedings would not be impaired by allowing the intervention.
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II. The presiding officer may grant one or more petitions for intervention at any time, upon determining that such
intervention would be in the interests of justice and would not impair the orderly and prompt conduct of the proceedings.

III. If a petitioner qualifies for intervention, the presiding officer may impose conditions upon the intervenor's
participation in the proceedings, either at the time that intervention is granted or at any subsequent time. Such conditions
may include, but are not limited to:

(a) Limitation of the intervenor's participation to designated issues in which the intervenor has a particular
interest demonstrated by the petition.

(b) Limitation of the intervenor's use of cross-examination and other procedures so as to promote the orderly and
prompt conduct of the proceedings.

(c) Requiring 2 or more intervenors to combine their presentations of evidence and argument, cross-
examination, and other participation in the proceedings.

IV. Limitations imposed in accordance with paragraph III shall not be so extensive as to prevent the intervenor from
protecting the interest which formed the basis of the intervention.

V. The presiding officer shall render an order granting or denying each petition for intervention, specifying any
conditions and briefly stating the reasons for the order. The presiding officer may modify the order at any time, stating
the reasons for the modification.

541-A:33 Evidence; Official Notice in Contested Cases.
I. All testimony of parties and witnesses shall be made under oath or affirmation administered by the presiding officer.

II. The rules of evidence shall not apply in adjudicative proceedings. Any oral or documentary evidence may be
received; but the presiding officer may exclude irrelevant, immaterial or unduly repetitious evidence. Agencies shall give
effect to the rules of privilege recognized by law. Objections to evidence offered may be made and shall be noted in the
record. Subject to the foregoing requirements, any part of the evidence may be received in written form if the interests of
the parties will not thereby be prejudiced substantially.

III. Documentary evidence may be received in the form of copies or excerpts if the original is not readily available.
Upon request, parties shall be given an opportunity to compare the copy with the original.

IV. A party may conduct cross-examinations required for a full and true disclosure of the facts.
V. Official notice may be taken of any one or more of the following:
(a) Any fact which could be judicially noticed in the courts of this state.
(b) The record of other proceedings before the agency.
(c) Generally recognized technical or scientific facts within the agency's specialized knowledge.

(d) Codes or standards that have been adopted by an agency of the United States, of this state or of another state,
or by a nationally recognized organization or association.

VI. Parties shall be notified either before or during the hearing or by reference in preliminary reports or otherwise of
the material noticed, including any staff memoranda or data, and they shall be afforded an opportunity to contest the
material so noticed. The agency's experience, technical competence, and specialized knowledge may be utilized in the
evaluation of the evidence.

541-A:34 Examination of Evidence by Agency. If a majority of the officials of the agency who are to render the final
decision in a contested case have not heard the case or read the record, the decision, if adverse to a party to the proceeding
other than the agency itself, shall not be made until a proposal for decision is served upon the parties and an opportunity
is afforded to each party adversely affected to file exceptions and present briefs and oral argument to the officials who are
to render the final decision. The proposal for decision shall contain a statement of the reasons for the decision and shall
set forth each issue of fact or law necessary to the proposed decision, prepared by the person who conducted the hearing
or one who has read the record. The parties by written stipulation may waive compliance with this section.
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541-A:35 Decisions and Orders. A final decision or order adverse to a party in a contested case shall be in writing or
stated in the record. A final decision shall include findings of fact and conclusions of law, separately stated. Findings of
fact, if set forth in statutory language, shall be accompanied by a concise and explicit statement of the underlying facts
supporting the findings. If, in accordance with agency rules, a party submitted proposed findings of fact, the decision
shall include a ruling upon each proposed finding. Parties shall be notified either personally or by mail of any decision or
order. Upon request, a copy of the decision or order shall be delivered or mailed promptly to each party and to a party's
recognized representative.

541-A:36 Ex Parte Communications. Unless required for the disposition of ex parte matters authorized by law, officials
or employees of an agency assigned to render a decision or to make findings of fact and conclusions of law in a contested
case shall not communicate, directly or indirectly, in connection with any issue before the agency, with any person or
party, except upon notice and opportunity for all parties to participate. This notice requirement shall not apply to:

I. Communications between or among agency personnel, or between the agency and legal counsel.
II. Communications between or among the presiding officer and one or more personal assistants.

541-A:37 Waiver. Except to the extent precluded by law, a person may waive any right conferred upon that person by
this chapter.

541-A:38 Informal Settlements. Except to the extent precluded by law, informal settlement of matters by
nonadjudicative processes is encouraged. This section does not require any party or other person to utilize informal
procedures or to settle a matter pursuant to informal procedures.

541-A:39 Notice to Municipalities.

I. In addition to any other requirements imposed by this chapter, each agency shall give notice to and afford all
affected municipalities reasonable opportunity to submit data, views, or comments with respect to the issuance of a
permit, license, or any action within its boundaries that directly affects the municipality. Such actions shall include those
which may have an effect on land use, land development, or transportation; those which would result in the operation of a
business; or those which would have an immediate fiscal impact on the municipality or require the provision of additional
municipal services.

II. Each agency shall give notice by first class mail to the town or city clerk.

III. In the event of emergency circumstances which require prompt attention, prior notice or opportunity to comment
shall not be required. However, notice contemporaneous with the action shall be required.

IV. This section shall not apply to the issuance of professional or occupational licenses unless such issuance also
results in actions meeting the criteria set forth in paragraph I. This section shall not apply to reissuance or renewal of
licenses or permits issued prior to August 23, 1985.

541-A:40 Suspension of Provisions.

I. To the extent necessary to avoid a denial of funds or services from the United States which would otherwise be
available to the state, the governor may suspend, in whole or in part, one or more provisions of this chapter. When the
governor determines that a suspension is no longer necessary to prevent the loss of funds or services from the United
States, the governor shall issue an order specifying the dates of termination of a suspension.

II. The original copy of any suspension order or order recognizing the termination of a suspension issued by the
governor shall be dated, certified and filed in the office of legislative services.

III. If any provision of this chapter is suspended pursuant to this section, the governor shall promptly report the
suspension to the general court. The report shall include recommendations with respect to any desirable legislation that
may be necessary to conform this chapter with federal law.

IV. (a) Notwithstanding any other provision of this chapter, the director of legislative services may, after
consultation with the chair and vice-chair of the joint legislative committee on administrative rules, and for good cause
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shown, waive any deadline or otherwise extend any time period contained in any provision of this chapter which relates
to the rulemaking process.

(b) If a deadline is waived or a time period is extended, the director shall, after consultation with the chair and
the vice-chair of the committee and the agency whose rules are affected, establish a new deadline by which the required
action shall be taken.

541-A:41 Effect of Prior Law. This chapter shall govern all agency rulemaking procedures, hearings, and appeals,
except as specifically exempted by this chapter. Conflicts between this chapter and prior or existing statutes shall be
resolved by following the stricter requirements.
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RULES FOR THE JOINT LEGISLATIVE COMMITTEE ON ADMINISTRATIVE RULES
CHAPTER 100 ORGANIZATIONAL RULES
PART 101 DEFINITIONS

101.01 “Committee” means the Joint Legislative Committee on Administrative Rules established by
RSA 541-A:2, 1.

Source. Committee meeting, 11-15-83; 7-15-94; 11-13-98

101.02 “Committee legal counsel” means the Committee attorneys in the Division of Administrative
Rules who have been specially designated by the Director of Legislative Services pursuant to RSA 541-A:2,
II, to assist the Committee in the review of state agency administrative rules and other tasks as necessary to
carry out the role of the Division of Administrative Rules in the rulemaking process.

Source. Committee meeting, 11-13-98; 11-17-00

101.03 “Committee staff” means the Division of Administrative Rules in the Office of Legislative
Services.

Source. Committee meeting, 11-15-83; 11-13-98

101.04 “Proposed rule” means a rulemaking proposal filed by an agency pursuant to RSA 541-A:5-13,
RSA 541-A:19, RSA 541-A:19-a, RSA 541-A:19-c, or RSA 541-A:19-d, at any step of the rulemaking
process prior to final adoption. The term includes an initial proposal, final proposal, , proposed interim rule, ,
conditional approval request, proposed expedited repeal, proposed expedited revision to agency form,
proposed expedited amendment to incorporation by reference, conditional approval explanation, and
responses to Committee objections.

Source. Committee meeting, 9-21-01; 11-19-20
PART 102 DESCRIPTION OF COMMITTEE

102.01 Membership. The Committee is composed of 10 members, and 4 alternate members, as
appointed under RSA 541-A:2, I. The members are appointed for 2-year terms ending on the first Wednesday
in December of even-numbered years. The Committee shall elect a Chairperson and Vice Chairperson at the
first organizational meeting, which shall be held as soon as possible after the new members are appointed.

Source. Committee meeting, 11-15-83; 3-20-92; 7-15-94;
11-17-00

102.02 Role of Committee. The Committee shall conduct an ongoing review of administrative
rulemaking. The Committee’s primary concern shall be to ensure agency rules are consistent with the specific
criteria in RSA 541-A:13, IV, RSA 541-A:19, IV, RSA 541-A:19-a, VII, RSA 541-A:19-c. VI, or RSA 541-
A:19-d, VII, as appropriate.

Source. Committee meeting, 11-15-83; 3-20-92; 7-15-94;
11-13-98; 11-19-20

102.03 Powers and Duties.

(a) The Committee’s primary statutory duty is to review both the proposed and the previously adopted
rules of state agencies.

(b) Review of proposed rules is carried out as follows:
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(1) The Committee may review proposed rules beginning from the date the notice of the initial
proposal is published in the New Hampshire Rulemaking Register (Register) or, in the case of
proposed interim rules, the date the proposed rule is filed. The Committee staff shall, upon
request, distribute copies of the Register to the Committee and copies of the initial proposals or
proposed interim rules to a Committee member.

(2) Committee members or Committee staff may attend agency hearings on the proposed rule.

(3) After the agency has considered all public oral, written, and electronic comment and
Committee legal counsel comment submitted pursuant to RSA 541-A:11 regarding the initial
proposal and filed a final proposal, the Committee has 60 days under RSA 541-A:12, 1, to
approve, conditionally approve, or object to the final proposal under RSA 541-A:13.

(4) The Committee shall review agency requests for conditional approval, including those
received to respond to Committee legal counsel comments as specified in RSA 541-A:13, 11 (b)
for final proposals and RSA 541-A:19, VIII(a) for proposed interim rules.

(5) During the 60-day Committee review period for a final proposal, unless the period is waived,
the Committee shall hold at least one Committee meeting, and the Committee and Committee
staff may consult with representatives of the adopting agency or with any other interested parties.

(6) The Committee shall review responses to objections to final proposals, amended responses to
objections, and requests for revised objections pursuant to RSA 541-A:13, V through VII.

(7) The Committee shall review proposed interim rules pursuant to RSA 541-A:19.

(8) The committee shall review proposed expedited repeals, proposed expedited revisions to
forms, and proposed expedited amendments to incorporation by reference pursuant to RSA 541-
A:19-a, RSA 541-A:19-c, and RSA 541-A:19-d.

(9) Committee staff shall assist the Committee under this paragraph as described in Part 103,
Chapter 200, and rule 301.03 of the Committee’s rules.

(c) Review of previously adopted rules is carried out as follows:

(1) The Committee may vote to hold a public hearing on any previously adopted rule, but has no
authority to object to the rule under RSA 541-A:13, which applies only to a proposed rule.

(2) The Committee may also petition any agency for action on a rule under RSA 541-A:4, which
grants the agency 30 days after receipt of the petition, or 30 days after the next scheduled
meeting of the board, commission, or group receiving the petition, in which to respond to the
petition in writing. If the agency denies the Committee petition, the Committee may vote to
hold a further public hearing or hearings on the reasons for the agency's denial.

(3) The Committee shall review emergency rules to determine if a genuine emergency exists.
The Committee shall also examine each emergency rule to determine if a permanent rule is
necessary once the emergency rule expires.

(4) Committee staff shall assist the Committee under this paragraph as described in Part 103,
Chapter 200, and rule 301.03 of the Committee’s rules.

(d) The Committee shall respond to a written request from any person concerning any proposed or
adopted rule. Such request shall be addressed to the Chairperson or any member of the Committee.
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(e) In addition to reviewing proposed and adopted rules, the Committee pursuant to RSA 541-A:2, IV
may petition an agency to adopt a rule if the agency has not exercised its rulemaking authority in a specific
area.

(f) The Committee may make recommendations pursuant to RSA 541-A:2, IV to the full Legislature
or to standing committees for legislation to clarify or repeal any statutory passage delegating rulemaking
authority. It may also recommend legislation to supersede a part or whole of any rule, including, but not
limited to, rules adopted over the Committee's objection. Pursuant to RSA 541-A:4, 11, the Committee itself
may file legislation to repeal or amend an agency’s rulemaking authority.

Source. Committee meeting, 11-15-83; 6-21-85; 9-3-87; 3-
20-92; 7-15-94; 11-13-98; 11-17-00; 9-21-01; 11-19-20

102.04 Committee Meetings.

(a) The Committee is required pursuant to RSA 541-A:2, Il to meet at least once a month, and more
often as necessary. The regular monthly meeting shall be on the third Friday of every month unless the date
is changed by prior approval of the Committee. Other meetings shall be called by the Chairperson, or in the
Chairperson’s absence, by the Vice-Chairperson. A schedule of meetings and agendas shall be available for
public inspection during regular working hours or posted online on the website of the Office of Legislative
Services, Administrative Rules, at:

Office of Legislative Services

Administrative Rules

State House Annex, Room 219

25 Capitol Street

Concord, NH 03301-6312
http://www.gencourt.state.nh.us/rules/default.htm

(b) Committee meetings shall be held in-person in the Legislative Office Building, unless otherwise
announced. Meetings shall be held remotely, with opportunity for remote participation by members,
agencies, and the public, at the direction of the Chairperson or, in the Chairperson’s absence, the Vice-
Chairperson, if in compliance with RSA 91-A. Notice of meetings and remote access instructions shall be
given in the Register, the House and Senate Calendars, and on the website of the Office of Legislative
Services, Administrative Rules.

(c) The Committee shall give at least 7 days’ notice of any public hearing in the Register and on the
website of the Office of Legislative Services, Administrative Rules. Under RSA 541-A:2, IV, the Committee
may schedule a hearing on any proposed or adopted rule.

(d) Under RSA 541-A:2, II, 6 members constitute a quorum of the Committee.

(e) All meetings of the Committee shall be transcribed verbatim by the staff of the Legislative Budget
Assistant's Office or by persons with whom the Legislative Budget Assistant has contracted to provide
transcription services.

(f) All meetings shall be open to the public, unless the Committee votes to meet in non-public session
under RSA 91-A:3, 1.

(g) Committee staff shall prepare an agenda for each meeting in consultation with the Chairperson or
Vice-Chairperson as described in Committee rule 202.

(h) The agenda for each regularly scheduled monthly meeting shall include:
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(1) All final proposals and proposed interim rules filed at least 21 days prior to the meeting
pursuant to RSA 541-A:12, I and RSA 541-A:19, V, unless the deadline is waived pursuant to
RSA 541-A:40, 1V

(2) All conditional approval requests filed by agencies for final proposals or proposed interim
rules pursuant to RSA 541-A:13, [I(b) and RSA 541-A:19, VIII(a), respectively;

(3) All responses to preliminary objections, amended responses to preliminary objections filed in
accordance with RSA 541-A:13, V(d), revised objections, and petitions made in prior meetings
and awaiting Committee action; and

(4) All other correspondence to the Committee.

Source. Committee meeting, 11-15-83; 2-15-85; 6-21-85;
7-17-87; 3-20-92; 7-15-94; 11-13-98; 11-17-00; 9-21-01;
11-19-20

102.05 Notification of Attendance or Absence. Committee staff shall send an attendance sheet for an
upcoming Committee meeting in writing or electronically by fax or e-mail to each Committee member.
Committee members shall notify the Committee staff at least 7 days prior to a Committee meeting of
attendance at the meeting or any absence from all or a portion of the Committee meeting. However, if such
absence is due to illness or other reason beyond the control of the Committee member, the member shall
notify the Committee staff as soon as is practicable. Such notification of attendance or absence by Committee
members shall be made directly to the Committee staff orally in person or by telephone, in writing, or
electronically by fax or e-mail. Upon receiving notification of an absence, the Committee staff shall inform
the Chairperson of such absence.

Source. Committee meeting, 11-15-91; 3-20-92; 11-13-98;
9-21-01

102.06 Designation of Alternates.

(a) Following notification to the Chairperson regarding the Committee member’s absence, the
Chairperson shall designate an alternate member to serve in the place of the absent member, pursuant to RSA
541-A:2, 1, regardless of the number of other senators or representatives who attend the meeting.

(b) When the Chairperson designates an alternate member pursuant to (a), above, the designation of
the alternate shall be in the order of priority set forth below:

(1) An alternate from the same chamber and political party as the absent member shall be
designated, if available;

(2) An alternate from the same chamber but from a different political party as the absent member
shall be designated, if available;

(3) An alternate from a different chamber but from the same political party as the absent member
shall be designated, if available; or

(4) Ifno alternate from the same chamber or from the same party is available, then any available
alternate shall be designated.

(c) Upon the designation of the alternate member to serve in the place of an absent member, the
Chairperson shall notify the alternate member and Committee staff of such designation.

Source. Committee meeting, 11-15-91; 7-15-94; 11-13-98
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102.07 Committee Voting. Unless otherwise specified, a majority of the votes cast, a quorum being
present, shall be required to decide the question or to take official action on any matter.

Source. Committee meeting, 11-15-83; 9-21-01

102.08 Committee Rules. The Committee is required to adopt rules under RSA 541-A:2, II. The
Committee rules may be amended or suspended by a minimum of 6 affirmative votes.

Source. Committee meeting, 11-15-83; 7-15-94; 9-21-01

102.09 Committee Records. All Committee records, including transcripts of meetings, shall be
available for public inspection during regular working hours or online on the website of the Office of
Legislative Services, Administrative Rules, at

Office of Legislative Services

Administrative Rules

State House Annex, Room 219

25 Capitol Street

Concord, NH 03301-6312
http://www.gencourt.state.nh.us/rules/default.htm

Source. Committee meeting, 11-15-83; 11-13-98; 11-17-00;
11-19-20

PART 103 DESCRIPTION OF COMMITTEE STAFF

103.01 Committee Staff. The Committee staff which the Committee may use pursuant to RSA 541-
A:2, 1I consists of the Administrative Rules Director, Committee legal counsel, and clerical support staff in
the Division of Administrative Rules in the Office of Legislative Services. The Committee staff’s functions
and responsibilities shall be as described in this part.

Source. Committee meeting, 11-13-98; 11-17-00

103.02 Administrative Rules Director.

(a) The Administrative Rules Director of the Office of Legislative Services functions as the head of
Committee staff.

(b) The responsibilities as head of Committee staff include:

(1) Providing legal advice to the Committee on rulemaking issues if the Administrative Rules
Director is an attorney licensed in New Hampshire;

(2) Managing, supervising, and coordinating all Committee staff functions for the Committee,
including clerical staff and the Committee legal counsel;

(3) Consulting with the Chairperson and Vice-Chairperson on matters relative to the Division’s
role as Committee staff;

(4) Providing oral and written information and assistance to legislators, agencies, and the public
on Committee legal counsel review of proposed rules and other matters within the Committee’s
jurisdiction;

(5) Reviewing all proposed written comments, memoranda, and letters prepared by the
Committee legal counsel relative to proposed or adopted rules;

5 App. IV 11/20



NEW HAMPSHIRE DRAFTING AND PROCEDURE MANUAL

(6) Receiving and reviewing correspondence from agencies, legislators, and the public relative to
matters within the Committee’s jurisdiction;

(7) Submitting notice to the Register of all regular and special Committee meetings and of all
final proposals and proposed interim rules to be reviewed at those meetings;

(8) Preparing the tentative agenda and summary minutes of Committee meetings;
(9) Attending Committee meetings to assist the Chairperson and Committee members as needed;

(10) Assisting the Committee legal counsel as necessary in review of proposed rules and
emergency rules;

(11) Reviewing rulemaking related legislation as requested by the Committee;

(12) Assisting the Committee in reviewing adopted rules as requested, including rules for which
a special Committee hearing is held pursuant to RSA 541-A:2, III;

(13) Assisting the Committee in its duties pursuant to RSA 541-A:2, IV, including, but not
limited to, review of rulemaking authority which has not been used, making improvements to
rulemaking statutes and the rulemaking process, and drafting and review of amendments to the
New Hampshire Drafting and Procedure Manual for Administrative Rules (Drafting and
Procedure Manual); and

(14) Assisting Committee members on any other matters within the Committee’s jurisdiction.
Source. Committee meeting, 11-13-98; 11-17-00; 9-21-01

103.03 Committee Legal Counsel.

(a) Pursuant to RSA 541-A:2, II, the Committee attorneys in the Division of Administrative Rules
function as the Committee’s legal counsel.

(b) The responsibilities of Committee legal counsel include:

(1) Reviewing proposed rules, conditional approval requests, and emergency rules on behalf of
the Committee to determine if there are any potential bases for Committee objections, petitions,
and other actions pursuant to RSA 541-A and Chapter 200 of the Committee’s rules;

(2) Distributing comments and memoranda to agencies at the Committee’s discretion pursuant to
Chapter 200 of the Committee’s rules;

(3) Attending Committee meetings to present testimony and legal advice to the Committee
relative to proposed or existing rules;

(4) Preparing letters to agencies on behalf of the Committee relative to Committee actions,
including objections, joint resolutions, petitions, and recommendations;

(5) Assisting the Committee in reviewing adopted rules as requested, including rules for which a
special Committee hearing is held pursuant to RSA 541-A:2, III;

(6) Assisting the Committee in its duties pursuant to RSA 541-A:2, 1V, including, but not limited
to, review of rulemaking authority which has not been used, improvements to rulemaking statutes
and the rulemaking process, and amendments to the Drafting and Procedure Manual,

(7) Responding to questions on rulemaking issues and the rulemaking process from legislators,
agencies, and the public; and
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(8) Assisting Committee members on any other matters within the Committee’s jurisdiction.

Source. Committee meeting, 11-13-98; 11-17-00; 9-21-01;
11-19-20

103.04 Clerical Staff.

(a) The support staff in the Division of Administrative Rules functions as clerical staff to the
Committee.

(b) The responsibilities of clerical staff include:
(1) Receiving, copying, and mailing all correspondence to and from the Committee;

(2) Maintaining files of all Committee correspondence and Committee legal counsel comments
on proposed rules and emergency rules;

(3) Responding to questions from legislators, agencies, and the public on Committee actions and
Committee meetings;

(4) Maintaining an electronic record of all Committee actions on proposed rules;
(5) Notifying Committee members of regular and special Committee meetings;

(6) Preparing and mailing electronically copies to agencies of Committee staff work pursuant to
Chapter 200 of the Committee’s rules;

(7) Preparing individual packets of materials, including Committee legal counsel work and all
related correspondence to be reviewed by the Committee, and posting online for Committee
members attending a Committee meeting;

(8) Maintaining Committee meeting files, including material reviewed and transcripts of
Committee meetings made by the Office of Legislative Budget Assistant; and,

(9) Other clerical duties relative to Committee staff work.

Source. Committee meeting, 11-13-98; 11-17-00; 9-21-01;
11-19-20

CHAPTER 200 COMMITTEE STAFF PRACTICE AND PROCEDURES
PART 201 PROPOSED RULES, RESPONSES TO OBJECTIONS, AND EMERGENCY RULES

201.01 Examining an Initial Proposal.

(a) As soon as possible after the rulemaking notice is published, the Committee legal counsel shall
examine the initial proposal, including the rulemaking notice, and notify the agency if there are any potential
problems which might serve as grounds for an objection by the Committee pursuant to RSA 541-A:13, IV as
further explained by Chapter 400 Criteria for Review of Proposed Rules.

(b) As time allows, the Committee legal counsel shall annotate the rule text, noting potential problems,
and shall send a copy to the agency and to the Department of Justice. The Committee staff shall also notify
the agency if it finds no potential problems.

(¢) The Committee legal counsel shall note cases of noncompliance with the Drafting and Procedure
Manual required by RSA 541-A:8 and approved by the Committee.

7 App. IV 11/20



NEW HAMPSHIRE DRAFTING AND PROCEDURE MANUAL

(d) The Committee legal counsel shall provide all annotations and other comment on initial proposals
to the Committee upon request.

Source. Committee meeting, 11-13-98; 11-17-00; 9-21-01

201.02 Examining a Final Proposal, , Proposed Interim Rule, , Conditional Approval Request,
Proposed Expedited Repeal, Proposed Expedited Revision to Agency Form, or Proposed Expedited

Amendment to Incorporation by Reference.

(a) “Editorial change” means a change to a proposed or adopted rule that does not change the meaning
of the rule or select one available interpretation over another. These changes include, but are not limited to,
issues of spelling, grammar, punctuation, and numbering.

(b) After the Director of Legislative Services has accepted a final proposal for filing as apparently
complete, and Committee staff has placed it on the agenda for a Committee meeting pursuant to RSA
541-A:12, 1), the Committee legal counsel shall examine the final proposal to see if there are any potential
problems which might serve as grounds for an objection pursuant to RSA 541-A:13, IV.

(c¢) The Committee legal counsel shall rely on the fixed text of the final proposal pursuant to RSA 541-
A:12, TI(b) as the intended text of the final proposed rule.

(d) If there is any amendment to the date or edition of a document or Internet content incorporated by
reference in the proposed rule in comparison with the existing rule, the Committee legal counsel shall request
the agency to provide an authorized explanation of the differences between the existing document or Internet
content and the document or Internet content in the proposed rule. The authorized explanation may be a
narrative or a side-by-side comparison but shall identify any substantive changes in the document or Internet
content incorporated by reference. The Committee staff shall distribute this explanation to the Committee
upon receipt from the agency.

(e) After the Director of Legislative Services has accepted a proposed interim rule for filing as
apparently complete, and placed it on the agenda for a Committee meeting pursuant to RSA 541-A:19, V, or
RSA 541-A:19, VIlI(a), the Committee legal counsel shall examine the proposed interim rule to see if there
are any potential problems which might serve as grounds for an objection pursuant to RSA 541-A:19, VIL

(f) The Committee legal counsel shall examine a conditional approval request for a final proposal or
proposed interim rule, if submitted by deadline pursuant to RSA 541-A:13, II(b) or RSA 541-A:19, VIII(a),
respectively, in the same manner as for a final proposal or proposed interim rule. If the deadline is waived,
the request shall be examined as time allows.

(g) The Committee legal counsel shall prepare an annotated copy of the final proposal, proposed
interim rule, or, as time allows,conditional approval request, for the Committee outlining any potential
problems. A copy of the fiscal impact statement shall be included for all final proposals. Committee staff
shall send a copy of the annotated final proposal, proposed interim rule, or, if time allows conditional
approval request, to the agency. The Committee staff shall also notify the agency if there are no potential
problems with the final proposal , proposed interim rule, or conditional approval request and shall present a
copy of the final proposal, , proposed interim rule, or conditional approval request to the Committee.

(h) If all of the issues addressed in the annotated copy of the final proposal ,
proposed interim rule or conditional approval request would involve only editorial changes and therefore can
be made without a Committee objection to the final proposal or proposed interim rule, or a new rulemaking
proceeding pursuant to RSA 541-A, then the Committee legal counsel shall not present the potential problems
and the related annotations to the Committee as grounds for objection but shall still provide the annotated
copy to the Committee.
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(i) The Committee legal counsel shall examine and annotate a proposed expedited repeal, a proposed
expedited revision to agency form, and a proposed expedited amendment to incorporation by reference in the
same manner as for a final proposal under paragraphs (b), (g), and (h), to see if there are any potential
problems which might serve as grounds for an objection pursuant to, respectively, RSA 541-A:19-a, VII,
RSA 541-A:19-c, VI, and RSA 541-A:19-d, VIL

(h) Except as provided under paragraph(g), all cases of noncompliance with the Drafting and
Procedure Manual mandated by RSA 541-A:8 shall be brought to the attention of the Committee as potential
bases for objection.

201.03 Examining Conditionally-Approved Texts.

(a) After an agency has received conditional approval of its final proposal or proposed expedited
revision to agency form pursuant to RSA 541-A:13, V(a) or RSA 541-A:19-d, VII, or conditional approval of
a proposed interim rule pursuant to RSA 541-A:19, VIII(b), the agency shall file its explanation within the
time specified by RSA 541-A:13, V(a) or RSA 541-A:19, VIII(b).

(b) Once the explanation has been received by Committee staff, Committee legal counsel shall
examine the explanation to determine whether the agency has amended the rule in accordance with the
Committee’s conditional approval.

(c) If the Committee legal counsel determines that the rule has been amended in accordance with the
Committee’s conditional approval, Committee legal counsel shall promptly send written confirmation of such
compliance, and then the agency may adopt the rule as amended.

(d) If the Committee legal counsel determines that the rule has not been amended in accordance with
the Committee’s conditional approval or that the explanation was not filed with the Committee as required by
RSA 541-A:13, V(a) or RSA 541-A:19, VIII(b), Committee legal counsel shall promptly send written notice
to the agency that the conditional approval has been deemed to be a preliminary objection of the Committee
as of the date the Committee voted for conditional approval.

Source. Committee meeting, 11-17-00; 11-19-20

201.04 Examining a Response to Objection or Amended Response to Objection.

(a) After an agency has filed a complete preliminary objection response pursuant to RSA 541-A:13,
V(c), or revised objection response pursuant to RSA 541-A:13, V(f), the Committee legal counsel shall
examine the rules to see if there are any potential problems which might serve as grounds for a final objection
pursuant to RSA 541-A:13, V(f), sponsorship of a joint resolution pursuant to RSA 541-A:13, VII, or, if
available, a revised objection response pursuant to RSA 541-A:13,V(e).

(b) After an agency has filed an amended response to preliminary objection pursuant to RSA
541-A:13, V(d), the Committee legal counsel shall examine the rules to see if there are any potential problems
which might serve as grounds for further objection. If the Committee determines that there are such problems
with the rules, the Committee shall not accept the amended response to preliminary objection but shall inquire
of the agency as to whether the agency will request that a revised objection be made or whether the agency
will request that the Committee take some other action on the response to preliminary objection.

(c) After an agency has filed a complete response to an objection to a proposed interim rule pursuant
to RSA 541-A:19, VIII(b), the Committee legal counsel shall examine the rules to see if there are any
problems which might serve as grounds to continue the objection pursuant to RSA 541-A:19, VIII(c).
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(d) The Committee legal counsel shall prepare an annotated copy of the rules in the amended proposal
or response if necessary and present it to the Committee in the same manner as for final proposals and
proposed interim rules under rules 201.02(e), (g), and(h). Committee staff shall send a copy of any annotated
response to the agency and to the Department of Justice. The Committee staff shall also notify the agency if
there are no potential problems remaining, and a copy of the objection response in that case shall be provided
to the Committee only upon request.

Source. Committee meeting, 11-13-98; 11-17-00; 11-19-20

201.05 Examining an Emergency Rule.

(a) After an agency has filed a complete emergency rule with the Director of Legislative Services
pursuant to RSA 541-A:18, II, the Committee legal counsel or Administrative Rules Director shall examine
the rule to see if the statement of emergency included with the rule pursuant to RSA 541-A:18, Il adequately
explains the imminent peril to the public health or safety, or whether there is substantial fiscal harm to the
state or its citizens, that could occur if the rule were not adopted with less notice than required for regular
rulemaking.

(b) If the statement of emergency does not demonstrate that the rule is necessary to prevent an
imminent peril to the public health or safety, or substantial fiscal harm to the state or its citizens, in the
judgment of the Committee legal counsel or Administrative Rules Director, then they shall bring the matter to
the attention of the Committee. The agency shall be informed by Committee staff of the potential problem.

(c) The Committee shall apply its own judgment and may petition the agency during any regularly
scheduled or special meeting to repeal the emergency rule pursuant to RSA 541-A:18, IV.

Source. Committee meeting, 11-13-98; 11-17-00; 11-19-20
PART 202 COMMITTEE AGENDAS

202.01 Preparation of a Tentative Agenda.

(a) Committee staff shall prepare in consultation with the Chairperson or Vice-Chairperson a tentative
agenda as described in Committee rule 102.04(h) for each regularly scheduled or special Committee meeting.
The agenda shall assign approximate times for commencement and duration of Committee review of the
items.

(b) The times and order specified for the items listed shall be tentative and subject to change by the
Chairperson or Vice-Chairperson prior to the Committee meeting or by the Committee during the meeting.

(c) Committee staff shall inform each agency prior to the meeting of the assigned time on the tentative
agenda for the items involving rules of that agency.

(d) Notwithstanding any provision in these rules to the contrary, Committee staff shall place as a
discussion item on the agenda any final proposal that would otherwise receive automatic approval pursuant to
RSA 541-A:13, II(e). Following such discussion at the meeting, the Committee may vote to suspend rule
302.01(a)(2) to approve the final proposal or rule 303.01(b)(2) to enter a preliminary objection.

Source. Committee meeting, 11-13-98; 11-17-00; 9-21-01

202.02 Consent Agenda for Final Proposals, Proposed Interim Rules, Objection Responses,
Conditional Approval Requests, Proposed Expedited Repeals, Proposed Expedited Revisions to Agency
Forms, or Proposed Expedited Amendments to Incorporation by Reference.

10 App. IV 11/20



NEW HAMPSHIRE DRAFTING AND PROCEDURE MANUAL

(a) Committee staff shall place final proposals, proposed interim rules, proposed expedited repeals,
proposed expedited revisions to agency forms, or proposed expedited amendments to incorporation by
reference on a consent agenda for approval by the Committee if the Committee legal counsel:

(1) Determines that there are no potential bases for objection or other issues to put before the
Committee; and

(2) Has no information that a Committee member, agency, other legislator, or member of the
public wishes to testify about the proposed rule before the Committee takes any action.

(b) Committee staff shall place responses to preliminary or revised objections on a consent agenda for
acceptance and approval by the Committee if the Committee legal counsel:

(1) Determines that there are no further potential bases for objection or petition, or issues to
discuss, either remaining from the objection or newly created by the agency in the response; and

(2) Has no information that a Committee member, the agency, other legislator, or member of the
public wishes to testify about the objection response before the Committee takes final action.

(c) Committee staff shall place final proposals, proposed interim rules, or proposed expedited

amendments to incorporation by reference, for which a conditional approval request has been filed, on a
consent agenda for conditional approval by the Committee if the Committee legal counsel:

(1) Determines that the request affecting a final proposal or proposed interim rule has been filed
by the deadline pursuant to RSA 541-A:13, V(b) or RSA 541-A:19, VIII(a) or the deadline has
been waived pursuant to RSA 541-A:40, IV;

(2) Determines that the request removes all potential bases for objection or petition, or issues to
discuss, in the proposal; and

(3) Has no information that a Committee member, the agency, other legislator, or member of the
public wishes to testify about the proposal or request before the Committee takes final action

Source. Committee meeting, 11-13-98; 11-17-00; 11-19-20

202.03 Consent Agenda for Consent Objections.

(a) The Committee staff shall place a final proposal, proposed interim rule, proposed expedited
revision to agency form, or proposed expedited amendment to incorporation by reference on a consent list for
preliminary objection by the Committee without further testimony if:

(1) The agency informs Committee staff prior to a Committee meeting that the agency could
address the issues outlined by the Committee legal counsel to the item if the Committee were to
object based solely on those grounds; and

(2) No Committee member or member of the public has questions or wishes to testify on the item
before the Committee takes any action.

Source. Committee meeting, 11-13-98; 11-17-00; 11-19-20

PART 203 COMMITTEE STAFF CONTACT WITH AGENCIES, LEGISLATORS, AND THE PUBLIC

203.01 Agency Staff.

(a) The Committee legal counsel and the Administrative Rules Director shall be available to discuss
with the relevant agency any comments by them regarding the agency’s proposed rules or emergency rules as
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necessary to clarify the comments, understand how to resolve a potential problem, or to point out any
misunderstanding of a rule or statute.

(b) The Committee legal counsel and the Administrative Rules Director shall be available to discuss
issues to which the agency requests an objection.

(¢) The comments by Committee legal counsel shall not be considered by the agency as Committee
objections unless the Committee votes to make them so during the Committee meeting.

(d) Committee legal counsel, the Administrative Rules Director, or both, shall be available as time
permits to discuss with an agency the agency’s concerns on any matter within the Committee’s jurisdiction
under RSA 541-A:2, RSA 541-A:13, RSA 541-A:18, RSA 541-A:19, RSA 541-A:19-a, RSA 541-A:19-c,
and RSA 541-A:19-d, and advise the agency of Committee procedures and agendas of meetings. Committee
staff shall not provide legal advice to the agency.

(e) Committee staff shall not distribute to any non-Committee member any staff documents except as
allowed by Committee rule 302.05.

(f) The Committee legal counsel or Administrative Rules Director shall not make decisions properly
belonging to the Committee, such as whether to object to a proposed rule. Committee legal counsel shall not
negotiate a Committee objection with the agency but shall bring to the Committee’s attention all potential
bases for objection. Only the Committee shall decide whether it should object after considering the
comments by Committee staff and testimony from the agency and the public.

(g) The agency shall always have an opportunity to state its views and explain its position directly to
the Committee when the agency’s proposed rule is reviewed.

Source. Committee meeting, 11-13-98; 11-17-00; 9-21-01;
11-19-20

203.02 Legislators and the Public.

(a) Committee staff shall provide oral or written information and assistance to the public or other
legislators on Committee procedures, agendas of meetings, and other matters within the Committee’s
jurisdiction under RSA 541-A:2, RSA 541-A:13, RSA 541-A:18, RSA 541-A:19, RSA 541-A:19-a, RSA
541-A:19-c, and RSA 541-A:19-d.

(b) Committee legal counsel or the Administrative Rules Director shall bring to the attention of the
Committee Chairperson or Vice-Chairperson all matters within the Committee’s jurisdiction that are referred
to the Committee legal counsel or Administrative Rules Director on behalf of the Committee from a member
of the public or a legislator.

(¢) Committee staff shall not provide legal advice to any person who is not a legislator. A staff
member shall not provide legal advice to legislators unless the member is a licensed attorney in New
Hampshire.

(d) Committee staff shall not distribute to any non-Committee member any staff documents except as
allowed by Committee rule 302.05.

Source. Committee meeting, 11-13-98; 11-17-00; 11-19-20
203.03 Committee Staff Ethical Obligations.

(a) Committee staff shall comply with the latest edition of the “Ethics Guidelines and Procedural
Rules” of the NH General Court’s Legislative Ethics Committee as approved by the General Court in
accordance with RSA 14-B:3.
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(b) The Committee shall be the client of the Committee legal counsel, who shall comply with the latest
edition of the “NH Rules of Professional Conduct™ in their capacity as legal counsel to the Committee.

Source. Committee meeting, 11-13-98; 11-17-00
CHAPTER 300 COMMITTEE REVIEW OF PROPOSED RULES
PART 301 COMMITTEE MEETINGS

301.01 Order of Items. The Committee meeting shall follow the order of items to be reviewed as
stated in the tentative agenda unless the Committee changes the order to accommodate Committee members
or testimony from agencies, Committee legal counsel, the Administrative Rules Director, the public, or other
legislators.

Source. Committee meeting, 11-13-98; 11-17-00

301.02 Testimony on Proposed Rules and Adopted Rules.

(a) Agency representatives, members of the public, or other legislators who wish to testify about a
proposed rule or adopted rule shall, if the meeting is in-person, complete a testimony card and provide it to
the Chairperson or Acting Chairperson. Persons who wish only to register their support for, or opposition to,
a rule shall note that on the card and provide it to the Chairperson or Acting Chairperson. If the meeting is
held remotely, testimony may be given pursuant to the instructions in the Register, the House and Senate
Calendars, and on the website of the Office of Legislative Services, Administrative Rules, and in accord with
any further direction provided by the Chairperson or Acting Chairperson and the Committee staff person
facilitating the remote meeting.

(b) Since the Committee is not a policy committee, testimony shall not be considered relevant that
does not focus upon issues in the rules and instead argues only that a statute should be changed.

(c) All persons with relevant testimony shall be heard, but the Chairperson or Acting Chairperson shall
limit the time if necessary in order to hear all relevant testimony and to accommodate Committee review of
other items in the meeting.

(d) Public testimony and testimony from other legislators shall focus on the following to the degree
relevant to the item being discussed:

(1) Which proposed rules or adopted rules the witness supports and why;

(2) Which proposed rules or adopted rules the witness opposes and the potential bases that exist
for Committee petition pursuant to RSA 541-A:4, or Committee objection or sponsorship of a
joint resolution pursuant to RSA 541-A:13, IV through VII, RSA 541-A:19, VII, and Chapter 400
of the Committee’s rules; or

(3) How the emergency rule does not meet the criteria for an emergency rule pursuant to RSA
541-A:18, IV.

(e) Witnesses shall identify in their testimony the action that they want the Committee to take relative
to the rules, such as approval, conditional approval, objection, petition for rulemaking, sponsorship of a joint
resolution, or recommendation to the agency.

(f) An agency requesting a preliminary or revised objection shall identify the particular rule or rules to
which it wants the Committee to object and the grounds for the objection consistent with RSA 541-A and the
Committee’s rules.

Source. Committee meeting, 11-13-98; 11-17-00; 9-21-01;
11-19-20
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301.03 _Acceptance of Agency Requests for Conditional Approval of a Final Proposal or Proposed
Interim Rule. If an agency files a request for conditional approval of a final proposal or proposed interim rule
with a rule amendment pursuant to RSA 541-A:13, II(b) or RSA 541-A:19, VIII(a), the Committee shall
accept the request and consider a conditional approval under Committee rule 302.01 if:

(a) The request is filed before the deadline pursuant to RSA 541-A:13, II(b) or RSA 541-A:19, VIII(a)
or the deadline has been waived pursuant to RSA 541-A:40, IV; or

(b) The request is filed in the meeting, either orally or in writing, and a motion to accept is made,
seconded, and adopted by the Committee based on one or more compelling reasons as follows:

(1) The Committee determines that the rule amendment will remove all potential bases for
preliminary objection identified by Committee staff, the agency, or the public;

(2) Although the request does not remove all potential bases for preliminary objection, the
agency agrees to accept further amendments in the meeting as identified by the Committee in the
meeting; or

(3) The agency has worked out with stakeholders or the public during the meeting an
amendment which is submitted as a request to resolve an issue which would otherwise serve as a
potential basis for preliminary objection.

Source. Committee meeting, 11-17-00; 11-19-20
301.04 Committee Staff.

(a) The Committee legal counsel and the Administrative Rules Director shall attend Committee
meetings to assist the Committee as needed.

(b) The Committee legal counsel, and the Administrative Rules Director as necessary and if licensed
to practice law in New Hampshire, shall provide legal advice in their review for the Committee of proposed
rules, objection responses, and emergency rules.

(c¢) The Committee legal counsel and the Administrative Rules Director shall bring to the Committee’s
attention any other issues of fact or law relevant to an agenda item being discussed before the Committee
takes action. The Committee legal counsel and the Administrative Rules Director may ask questions of a
witness with the permission of the Chairperson or Acting Chairperson.

Source. Committee meeting, 11-13-98; 11-17-00
PART 302 APPROVALS AND CONDITIONAL APPROVALS
302.01 Motions.

(a) A motion is in order to approve or conditionally approve a final proposal, , proposed interim rule,
or proposed expedited amendment to incorporation by reference, or approve a proposed expedited repeal or
proposed expedited revision to agency form, at any meeting, provided:

(1) The Director of Legislative Services has received the proposal filed by the agency;
(2) Committee staff has placed it on the agenda;

(3) In the case of an applicable conditional approval request from an agency, the Committee
accepted the request pursuant to Committee rule 301.03; and
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(4) In the case of a motion to conditionally approve in lieu of an objection, the motion specifies
the conditional approval request if one was filed, or the language of the amendment to be used by
the agency in its explanation to address each basis for objection identified by the Committee.

(b) A motion to approve a final proposal, , proposed interim rule, , proposed expedited repeal,
proposed expedited revision to agency form, or proposed expedited amendment to incorporation by reference
shall not contain any instructions to an agency to make any substantive change in the rule, unless such
instruction is made in the context of a conditional approval of a final proposal pursuant to RSA 541-A:13,
V(a), a proposed interim rule pursuant to RSA 541-A:19, VIII(b), or a proposed expedited amendment to
incorporation by reference pursuant to RSA 541-A:19-d, VII. The Committee may instruct an agency to
make a change in the final proposal only if the procedures under rule 303.01 and 303.02 are followed.

(c) A motion to approve may include a petition under RSA 541-A:4 or a recommendation for further
rulemaking or legislation.

Source. Committee meeting, 11-15-83; 7-17-87; 7-15-94;
11-13-98; 11-17-00; 9-21-01; 11-19-20

302.02 Vote on Motions.

(a) To pass, a vote on a motion to approve or conditionally approve a proposal under rule 302.01,
including petitions or recommendations, shall require a majority of the votes cast, a quorum being present, as
specified in rule 102.07.

(b) Once the Committee votes to approve a proposal, the agency may adopt the rule only as approved.
The agency has no authority to amend the rule further, unless the changes are made in conformance with a
conditional approval pursuant to RSA 541-A:13, V(a), RSA 541-A:19, VIII(b), or RSA 541-A:19-d, VIIL.

Source. Committee meeting, 11-15-83; 7-17-87; 3-20-92;
7-15-94; 11-13-98; 11-17-00; 9-21-01; 11-19-20

302.03 Reconsideration of Approval or Conditional Approval.

(a) A motion to reconsider a vote to approve or conditionally approve a proposal under rule 302.02
shall be in order if made by any Committee member during the same meeting and calendar day in which the
vote to approve or conditionally approve was taken. To pass, a vote on a motion to reconsider a vote to
approve or conditionally approve shall require the affirmative vote of a majority of the votes cast, a quorum
being present.

(b) For the purpose of making subsequent motions only, the effect of adopting a motion to reconsider
a vote to approve or conditionally approve shall be to cancel the vote to approve or conditionally approve as if
it had never been taken. All motions that were available prior to the vote to approve or conditionally approve
shall be available after the motion to reconsider has been adopted.

(c) If a preliminary or final objection is made pursuant to Committee rules 301.01 or 303.02 after
reconsideration of an approval or conditional approval, the written notice to the agency pursuant to
Committee rule 303.05 shall include the fact of reconsideration and an offer by Committee legal counsel to
discuss with agency representatives, at the agency’s request, the grounds for the objection.

Source. Committee meeting, 9-21-01; amd 7-17-08; 11-19-
20

302.04 Written Notice to Agency.

(a) The Committee staff shall inform the agency in writing of the Committee vote to approve a final
proposal, , proposed interim rule, , proposed expedited repeal, proposed expedited revision to agency form, or
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proposed expedited amendment to incorporation by reference or to grant conditional approval of the final
proposal, , proposed interim rule, or proposed expedited amendment to incorporation by reference.

(b) The letter informing the agency of the Committee’s conditional approval shall specify the
conditional approval request or the language of the amendment to be included by the agency in its explanation
to address each basis for the objection identified by the Committee.

(c) Once the Committee legal counsel has reviewed the agency’s explanation submitted after receiving
conditional approval, the Committee legal counsel shall, pursuant to RSA 541-A:13, V(a), RSA 541-A:19,
VIII(a), or RSA 541-A:19-d, VIII send a letter either confirming that the explanation was made in accordance
with the conditional approval or indicating that the explanation was not in accordance with the conditional
approval. If the Committee legal counsel determines that the explanation was not in accordance with the
conditional approval, the conditional approval shall, pursuant to RSA 541-A:13, V(a), RSA 541-A:19,
VIII(a), or RSA 541-A:19-d, VIII be deemed to be a preliminary objection as of the date of the conditional
approval.

(d) If the Committee takes no action within 60 days of the filing of the final proposal pursuant to RSA
541-A:12, 1, the Committee staff shall notify the agency that the rule has been approved under RSA 541-
A:13.

Source. Committee meeting, 11-15-83; 6-21-85; 9-3-87;
7-15-94; 11-17-00; 11-19-20

302.05 Access to Staff Memoranda and Other Documents.

(a) Legal memoranda prepared by the Committee legal counsel or Administrative Rules Director for
the Committee which only outline potential bases for Committee objection, petition, or other Committee
action relative to proposed or adopted rules shall be available to any person for inspection and copying after
the memoranda are actually received by the Committee. Notwithstanding the foregoing, these memoranda
shall be available to the Director and Deputy Director of Legislative Services when the memoranda are
prepared, but with the understanding that they will not be further distributed prior to receipt by the
Committee.

(b) Documents prepared by Committee staff for the Committee or individual Committee members that
are confidential pursuant to RSA 91-A or are privileged under New Hampshire law shall be available for
inspection and copying only:

(1) Upon permission or disclosure by a majority of the Committee, a quorum being present, for
documents prepared for the entire Committee;

(2) Upon permission or disclosure by the individual Committee member or members for whom
the documents were prepared; or

(3) If disclosure is otherwise required by other Committee rules.

Source. Committee meeting, 9-3-87; 11-13-98; 2-19-99;
11-17-00; 11-19-20

PART 303 OBJECTIONS

303.01 Motion for Preliminary Objection.

(a) For purposes of Part 303, a “preliminary objection” means the objection to a proposed expedited
repeal or the first written objection to a final proposal, , proposed interim rule, proposed expedited revision to
agency form, or proposed expedited amendment to incorporation by reference for which the Committee is
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awaiting a response from the adopting agency before taking further action. The Committee may modify its
objection or approve the rule in accordance with rule 303.07.

(b) A motion to make a preliminary objection to a final proposal, , proposed interim rule, proposed
expedited repeal, proposed expedited revision to agency form, or proposed expedited amendment to
incorporation by reference is in order if:

(1) The Committee staff has received the proposal filed by the agency;

(2) The proposed rule has been placed on the agenda by Committee staff, pursuant to RSA 541-
A:12, 1, RSA 541-A:19, V, RSA 541-A:19-a, VII, RSA 541-A:19-c, VI, and RSA 541-A:19-d,
VII or the Committee’s rules; and

(3) The Committee determines that the final proposal falls into any of the 4 categories listed in
RSA 541-A:13, 1V, the proposed interim rule meets any of the criteria in RSA 541-A:19, VII, or
the proposed expedited repeal, the proposed expedited revision to agency form, or the proposed
expedited amendment to incorporation by reference meets any of the criteria, respectively, under
RSA 541-A:19-a, VII, RSA 541-A:19-c, VI, and RSA 541-A:19-d, VII as interpreted by Chapter
400 of these rules;

(c) Pursuant to RSA 541-A:13, IV, the Committee may make a preliminary objection to a final
proposal if the rule is:

(1) Beyond the authority of the agency;
(2) Contrary to the intent of the legislature;
(3) Determined not to be in the public interest; or

(4) Deemed by the Committee to have a substantial economic impact not recognized in the fiscal
impact statement.

(d) Pursuant to RSA 541-A:19, VII, the Committee may object to a proposed interim rule if the rule is:
(1) Beyond the authority of the agency;
(2) Contrary to the intent of the legislature;
(3) Determined not to be in the public interest; or
(4) Not designed solely to allow the agency to:

a. Conform with a new or amended statute effective no more than 90 days prior to the
publication of the notice of the proposed interim rule;

b. Conform with a controlling judicial decision;

c. Conform with a federal requirement which must be met sooner than the time periods
allowed under the formal procedure in RSA 541-A:3;

d. Continue rules which would otherwise expire prior to the completion of the rules'
readoption; or

e. Minimize the time between the expiration of rules and their subsequent readoption.
(e) Pursuant to RSA 541-A:19-a, VII, the Committee may make an objection to a proposed expedited

repeal if the repeal is:
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(1) Beyond the authority of the agency;
(2) Contrary to the intent of the legislature;

(3) Deemed by the Committee not to meet the requirements of RSA 541-A:19-a, L.

(f) Pursuant to RSA 541-A:19-c, VI, the Committee may make a preliminary objection to a proposed
expedited revision to agency form if the adoption of the form is:

(1) Beyond the authority of the agency;
(2) Contrary to the intent of the legislature; or

(3) Deemed by the Committee not to meet the requirements of RSA 541-A:19-c.

(g) Pursuant to RSA 541-A:19-d, VII, the Committee may make a preliminary objection to a proposed
expedited amendment to incorporation by reference the amended rule is:

(1) Beyond the authority of the agency;

(2) Contrary to the intent of the legislature;

(3) Deemed not be to in the public interest; or

(4) Deemed by the Committee not to meet the requirements of RSA 541-A:19-d, .

(h) Such a motion shall identify the rule or rules that are objectionable and the grounds for the
objection as explained in Chapter 400 of the Committee’s rules. If the rules and the grounds are sufficiently
detailed in Committee legal counsel memoranda or annotations to the proposed rules or in written public
testimony, the motion shall only have to identify the number of the final proposal, proposed interim rule, ,
proposed expedited repeal, proposed expedited revision to agency form, and proposed expedited amendment
to incorporation by reference and state that the motion to object is based upon Committee legal counsel
annotations or memoranda or public testimony.

(i) A motion to make any objection to a final proposal shall not be in order if it is made after 60 days
from the filing of the final proposal pursuant to RSA 541-A:12, I with the Director of Legislative Services.

(j) A motion to make any objection to a proposed interim rule shall not be in order if it is made after
90 days from publication of the notice for the interim rule.

Source. Committee meeting, 11-15-83; 9-3-87; 3-20-92;
7-15-94; 11-13-98; 11-17-00; 9-21-01; 11-19-20

303.02 Motion for Revised Objection.

(a) For purposes of Part 303, a “revised objection” shall be a written objection requested by an agency
pursuant to RSA 541-A:13, V(d) to a final proposal , RSA 541-A:19-c, VII to a expedited revision to agency
form, or RSA 541-A:19-d, VIII to an expedited amendment to incorporation by reference after the agency has
submitted its response to a preliminary objection and prior to a final committee vote on the proposed rule or
form.

(b) A motion to make a revised objection to a proposed rule is in order if:
(1) The Committee has issued a preliminary objection;

(2) The agency has responded to the preliminary objection in accordance with RSA 541-A:13,
Vie);
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(3) The Committee has not yet taken a final vote on the proposed rule;
(4) The agency requests a revised objection; and

(5) The Committee determines that the proposed rule after the response to the preliminary
objection falls into any of the 4 categories described in rule 303.01(c) as interpreted by Chapter
400 of these rules.

(c) Such a motion shall state the reasons for the objection and shall specify which section or sections
of the rule are objectionable under which category.

Source. Committee meeting, 7-15-94; 11-13-98; 11-17-00;
9-21-01; 11-19-20

303.03 Vote on Motions for Preliminary, Revised, or Final Objections.

(a) To pass, a vote on a motion to make a preliminary or revised objection under rule 303.01 or
303.02, as appropriate, shall require a majority of the votes cast, a quorum being present. A minimum of 4
affirmative votes is needed if only a quorum is present.

(b) To pass, a vote on a motion to make a final objection under rule 303.07(b) shall require a
minimum of 6 affirmative votes.

Source. Committee meeting, 11-15-83; 8-16-85; 7-15-94;
11-13-98

303.04 Reconsideration of Preliminary, Revised, or Final Objections.

(a) A motion to reconsider a vote to make a preliminary or revised objection made pursuant to
Committee rule 303.03(a) shall be in order if made by any Committee member during the same meeting and
calendar day in which the respective vote to make the preliminary or revised objection was taken. To pass, a
vote on a motion to reconsider a vote to make a preliminary or revised objection shall require the affirmative
vote of a majority of the votes cast, a quorum being present. For the purpose of making subsequent motions
only, the effect of adopting a motion to reconsider a vote to make a preliminary or revised objection shall be
to cancel the respective vote to make the preliminary or revised objection as if it had never been taken. All
motions that were available prior to the respective vote to make a preliminary or revised objection shall be
available after the motion to reconsider has been adopted.

(b) A motion to reconsider a vote to make a final objection made pursuant to Committee rule
303.03(b) shall be in order if made by any Committee member during the same meeting and calendar day in
which the vote to make the final objection was taken. To pass, a vote on a motion to reconsider a vote to
make a final objection shall require a minimum of 6 affirmative votes. For the purpose of making subsequent
motions only, the effect of adopting a motion to reconsider a vote to make a final objection shall be to cancel
the vote to make a final objection as if it had never been taken. All motions that were available prior to the
vote to make a final objection shall be available after the motion to reconsider has been adopted.

(c) If a preliminary or final objection is made pursuant to Committee rules 301.01 or 303.02 after
reconsideration of an objection, the written notice to the agency pursuant to Committee rule 303.05 shall
include the fact of reconsideration and an offer by Committee legal counsel to discuss with agency
representatives, at the agency’s request, the grounds for the objection.

Source. Committee meeting, 9-21-01; amd 7-17-08

303.05 Written Notice to Agency.
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(a) The Committee legal counsel or Administrative Rules Director shall prepare a written preliminary
objection which shall be sent to the appropriate agency in accordance with RSA 541-A:13, V(b), Section 2.15
of Chapter 3 of the Drafting and Procedure Manual, RSA 541-A:19, VIII(b), RSA 541-A:19-c, VII, and RSA
541-A:19-d, VIIL

(b) If the Committee legal counsel has reviewed an agency’s explanation submitted after receiving
conditional approval and determines that the explanation was not in accordance with the conditional approval,
the Committee legal counsel shall so inform the agency, and the conditional approval shall, pursuant to RSA
541-A:13, V(b), RSA 541-A:19, VIII(b), or RSA 541-A:19-d, VIII be deemed to be a preliminary objection
as of the date of the conditional approval.

(c) The Committee legal counsel or Administrative Rules Director shall prepare a written revised
objection which shall be sent to the agency in accordance with Section 2.18 of Chapter 3 of the Drafting and
Procedure Manual.

(d) The Committee legal counsel or Administrative Rules Director shall prepare a written final
objection as it will appear in the Register pursuant to RSA 541-A:13, V(f) and send a copy to the agency in
accordance with Section 2.18 of Chapter 3 of the Drafting and Procedure Manual.

Source. Committee meeting, 11-15-83; 6-21-85; 3-20-92;
7-15-94; 11-13-98; 11-17-00; 9-21-01; 11-19-20

303.06 Agency Action.

(a) The agency shall respond in writing to the preliminary or revised objection within 45 days of the
respective Committee vote in accordance with RSA 541-A:13, V for a final proposal, RSA 541-A:19-c, VII
for a proposed expedited revision to agency form, or RSA 541-A:19-d for a proposed expedited amendment
to incorporation by reference or by the next regularly scheduled monthly Committee meeting in accordance
with RSA 541-A:19, VIII(b) for a proposed interim rule

(b) The agency shall respond to the objection by:
(1) Amending the rule;
(2) Withdrawing the rule; or
(3) By making no change.

(¢) The agency may adopt the rule after responding to a preliminary or revised objection only if the
Committee thereafter:

(1) Approves the preliminary objection response, amended preliminary objection response, or
revised objection response;

(2) Takes no further action within 50 days of the deadline for submitting the response to the
objection; or

(3) Takes any action other than a joint resolution under rule 304 and RSA 541-A:13, VII,
although the agency may adopt any portion of the proposal to which a joint resolution does not
attach.

(d) The agency shall not, pursuant to RSA 541-A:19, X, adopt a rule as an interim rule unless it has
been approved by the Committee or the explanation has been confirmed to Committee legal counsel to
comply with the Committee’s conditional approval.

Source. Committee meeting, 11-15-83; 6-21-85; 9-3-87;
3-20-92; 7-15-94; 11-13-98; 11-17-00; 9-21-01; 11-19-20
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303.07 Committee Action on Objection Responses.

(a) If the agency responds to a preliminary or revised objection by removing the basis for objection to
the Committee’s satisfaction, the Committee may vote to approve the rule. The Committee may also in the
same motion petition the agency under RSA 541-A:4 or recommend further rulemaking or legislation to
address any remaining issues.

(b) If the agency responds to a preliminary or revised objection to a final proposal, proposed expedited
revision to agency form, or proposed expedited amendment to incorporation by reference but the basis for the
Committee’s preliminary or revised objection, as appropriate, has not been removed or the preliminary
objection response or revised objection response creates a new basis for objection, the Committee may, with a
minimum of 6 affirmative votes, make a final objection. The Committee staff shall proceed as specified in
RSA 541-A:13, V().

(c) The Committee may, in addition or as an alternative to a final objection, vote to support the
introduction of a joint resolution pursuant to rule 304 and RSA 541-A:13, VIIL.

(d) The Committee may vote, in addition to a final objection but in a separate motion by a majority of
the votes cast, a quorum being present, to petition the agency under RSA 541-A:4 or recommend further
rulemaking or legislation to address any remaining issues.

(e) If the agency responds to an objection to a proposed interim rule but the basis for the objection has
not been removed, or the response creates a new basis for objection, the Committee shall either continue the
objection or approve the rule. The continued objection shall prevent the agency from adopting the rule.
Pursuant to RSA 541-A:19, IX, no rule shall be adopted as an interim rule unless within 90 days of
publication of the notice the Committee votes to approve the rule.

(f) Reconsideration of a vote to approve the rule in an objection response under paragraph (a) shall be
made pursuant to Committee rule 302.03. Reconsideration of a vote to continue the objection to a proposed
interim rule or amended proposed interim rule under paragraph (e) shall be made pursuant to Committee rule
303.04(a).

Source. Committee meeting, 11-15-83; 6-21-85; 9-3-87;
7-15-94; 11-13-98; 11-17-00; 9-21-01; 11-19-20

PART 304 JOINT RESOLUTION

304.01 Motion on Joint Resolution.

(a) A vote to support the introduction of a joint resolution may be used as an alternative to a final
objection or in addition to a final objection and only on the same grounds as available for a final objection to
a final proposal, proposed expedited revision to agency form, or proposed expedited amendment to
incorporation by reference.

(b) A motion to support the introduction of a joint resolution is in order if:

(1) The agency has responded to the preliminary objection in accordance with RSA
541-A:13, V(c), or, if applicable, to a revised objection pursuant to RSA 541-A:13, V(e);

(2) The Committee determines that the basis for the preliminary or revised objection has not been
removed or the response to the objections creates a new basis for objection; and

(3) The motion is made no later than 50 days from the date by which the response was due to the
preliminary objection or, if applicable, the revised objection.

(¢) Such a motion shall:
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(1) State the reason or reasons for introduction of the joint resolution in the same terms as for a
final objection;

(2) Identify which provisions of the proposed rule are subject to the vote to support the
introduction of the joint resolution; and

(3) Recommend in terms suitable for a resolution specific legislative and/or agency action
concerning the proposed rule and relevant statutes.

(d) To pass, a vote on a motion to support the introduction of a joint resolution shall require a majority
of the Committee, that is, a minimum of 6 votes.

(e) The wording of the resolution shall be specified by its sponsors.

Source. Committee meeting, 7-15-94; 11-13-98; 11-17-00;
9-21-01; 11-19-20

304.02 Effect of a Vote to Support the Introduction of a Joint Resolution.

(a) A vote to support the introduction of a joint resolution shall prevent the rule or rules identified in
the motion from being adopted and filed by the agency until whichever of the following occurs first:

(1) The joint resolution is not introduced within 20 business days of such vote when the General
Court is in session or 20 business days of the start of the following legislative session if such vote
occurs when the General Court is not in session;

(2) Final legislative action is taken, that is, the joint resolution is defeated or the General Court
fails to override the Governor's veto;

(3) The passage of 90 consecutive calendar days during which the General Court shall have been
in session, with the 90-day period commencing on the date such joint resolution is introduced;

(4) The passage of 90 calendar days in the next session of the General Court if it adjourns prior to
the 60th calendar day after the joint resolution has been introduced; or

(5) The resolution becomes law and the wording allows adoption.
(b) Such a vote shall not prevent the Committee from also voting to enter a final objection.

(c) The vote to support the introduction of a joint resolution shall apply to only the portions of the
final proposal identified in the joint resolution. The agency may proceed to adopt and file the remainder of
the rules in the final proposal under RSA 541-A.

Source. Committee meeting, 7-15-94; 11-19-20

304.03 Reconsideration of Vote to Support the Introduction of a Joint Resolution.

(a) A motion to reconsider a vote to support the introduction of a joint resolution made pursuant to
Committee rule 304.01 shall be in order if made by any Committee member at any time before the actual
introduction of such joint resolution in either the House or the Senate. To pass, a vote on a motion to
reconsider support for the introduction of a joint resolution shall require a minimum of 6 affirmative votes.

(b) For the purpose of making subsequent motions only, the effect of adopting a motion to reconsider
a vote to support the introduction of a joint resolution shall be to cancel the vote to support the introduction of
a joint resolution as if it had never been taken. Only motions that would have otherwise been in order on the
date of the Committee vote to reconsider support for the introduction of a joint resolution shall be in order. A
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motion to vote to support the introduction of a new or amended joint resolution shall not be in order if the
time pursuant to RSA 541-A:13, VII(c) to introduce a joint resolution has passed.

Source. Committee meeting, 9-21-01; 7-17-08

304.04 Written Notice to Agency.

(a) The Committee legal counsel or Administrative Rules Director shall prepare a letter concerning the
vote to sponsor the joint resolution which shall be sent to the agency in accordance with Section 2.18 of
Chapter 3 of the Drafting and Procedure Manual.

(b) If a vote to support the introduction of a joint resolution is made pursuant to Committee rule
304.01 after reconsideration of a prior action, the written notice to the agency shall include the fact of
reconsideration and an offer by Committee legal counsel to discuss with agency representatives, at the
agency’s request, the vote to support the introduction of a joint resolution.

Source. Committee meeting, 9-21-01

304.05 Introduction of a Joint Resolution.

(a) Pursuant to RSA 541-A:13, VII(e), the joint resolution shall not prevent the introduction of
legislation which addresses any matter included in the joint resolution.

(b) Pursuant to RSA 541-A:13, VII(f), the joint resolution may be introduced at any time during the
legislative session and be subject to the same rules as any other bill introduced at the beginning of the
legislative session.

Source. Committee meeting, 7-15-94; 11-13-98
PART 305 REQUESTS FOR WAIVER OF COMMITTEE DEADLINES
305.01 Who May Make Requests.

(a) When any proposed rule which is placed on the agenda is subject pursuant to RSA 541-A to a
deadline for Committee action, a request to the Director of the Office of Legislative Services to waive the
deadline pursuant to RSA 541-A:40, IV may be made as follows:

(1) By the Chairperson or Vice-Chairperson for good cause pursuant to Committee rule 305.02 if
the agency has not already adopted and filed the proposed rule; or

(2) By the Committee by vote on a motion by any Committee member pursuant to Committee
rules 305.02 and 305.03 if the motion is made before the deadline is exceeded.

Source. Committee meeting, 7-17-08

305.02 Good Cause for a Waiver Request. Good cause for a waiver request by the Chairperson, Vice-
Chairperson, or the Committee shall include the following:

(a) The proposed rule is a final proposal which would otherwise be automatically approved pursuant
to RSA 541-A:13, Il(e) because of the placement of the final proposal on the agenda under RSA 541-A:12, 1
in a regularly scheduled monthly meeting more than 60 days after filing;

(b) There is, or is expected to be, the absence of a Committee quorum to address and act on the
proposed rule by the deadline;

(c) Agency staff who are knowledgeable in the subject area are, or are expected to be, unavailable to
testify on the agency’s proposed rule until after the deadline;
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(d) A request has been filed by the agency for conditional approval of a proposed rule under RSA 541-
A:13, II(b)or RSA 541-A:19, VIII(a) or for postponement of Committee action on a proposed rule, but the
next scheduled Committee meeting for Committee action is after the deadline; or

(e) Any other factor exists where postponement of action on the item to a meeting after the deadline
would facilitate greater input and participation by the public, legislators, or the agency or otherwise allow
provision of necessary information for the Committee to consider before taking action.

Source. Committee meeting, 7-17-08; 11-19-20

305.03 Vote on Motions.

(a) A motion is in order for the Committee as a whole to request a waiver of a Committee deadline
under RSA 541-A if the motion is made before the deadline is exceeded, and the motion states the good cause
from Committee rule 305.02.

(b) To pass, a vote on a motion to request a waiver shall require a majority of the votes cast, a quorum
being present, as specified in Committee rule 102.07.

(c) A motion to request a waiver may include a recommendation to the agency that the agency not
adopt and file the rule if the request is still pending with the Director after the deadline has passed.

Source. Committee meeting, 7-17-08

305.04 Agency Notification. The Committee staff shall notify the agency orally or in writing of a
waiver request by the Chairperson, Vice-Chairperson, or the Committee.

Source. Committee meeting, 7-17-08
CHAPTER 400 CRITERIA FOR REVIEW OF PROPOSED RULES
PART 401 RULES BEYOND AGENCY AUTHORITY

401.01 Specific Delegation.

(a) In order to decide whether to object under paragraph (c), the Committee shall review each statutory
passage delegating rulemaking authority to determine if the agency is authorized to adopt the proposed rule.

(b) The Committee shall consider the rule to be within an agency's authority, and shall not object
pursuant to paragraph (c) below, if:

(1) The delegation of authority is specifically worded;
(2) The delegation is directly relevant to the subject matter of the rule; and
(3) The delegation is correctly cited by the agency in the notice.

(c) The Committee may object to a proposed rule as being beyond the agency’s authority if the agency
has relied upon a specific statutory delegation of authority to require those regulated to supply information or
to take an action, but the Committee determines that the statute does not authorize the agency to set such a
requirement.

Source. Committee meeting, 11-15-83; 9-21-01

401.02 Broad Delegation. If the passage delegating rulemaking authority is worded broadly and
contains phrases such as “the agency may adopt rules for the proper administration of this chapter,” the
Committee may require an agency to clarify the agency's interpretation of broad phrases such as “proper
administration.” The Committee may object to a proposed rule as being beyond an agency’s authority if the
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Committee determines that the rule goes beyond the duties of the agency because the rule addresses an agency
duty not specifically identified in the statute.

Source. Committee meeting, 11-15-83; 9-21-01

401.03 Incorrect Citation. The Committee may object to a proposed rule as being beyond an agency’s
authority if the agency has cited a delegation of rulemaking authority which the Committee determines is not
applicable to the subject matter of the rule.

Source. Committee meeting, 11-15-83; 9-21-01

401.04 No Authority for Constitutional Violations. The Committee may object to a proposed rule as
being beyond an agency’s authority if the Committee determines that the rule violates a provision of the New
Hampshire Constitution or the Constitution of the United States.

Source. Committee meeting, 11-15-91; 9-21-01

401.05 Specific Authority Needed.

(a) The Committee may object to a proposed rule as being beyond the agency’s authority if it is
prohibited under RSA 541-A:22, 111 because there is no specific statutory authority for the rules.

(b) The Committee may also object to a proposed rule under paragraph (a) if the proposed rule creates
categories or levels of a license as defined in RSA 541-A:1, VIII or a system of fees to engage in a profession,
business, or other activity but the statute does not specifically authorize categories or levels of a license or a
system of fees. For purposes of this paragraph, statutory authority to set fees for services provided by the
agency may be considered by the Committee to be adequate to charge different fees for different services.

(c) The Committee may object to a proposed rule as being beyond an agency’s authority if the
proposed rule without specific statutory authority:

(1) Grants subpoena power;

(2) Delegates subpoena power to anyone other than the agency or individual named in the
statute;

(3) Requires continuing education for professional licensees, except that authority to set license
renewal qualifications may be considered by the Committee as adequate to require continuing
education;

(4) Requires liability insurance for licensees; or

(5) Requires providing social security numbers by a regulated community unless provision is
required by state statute or federal statute or regulation, or the number is necessary to identify an
individual to prevent criminal acts such as fraud or to identify tax or criminal records.

Source. Committee meeting, 9-21-01
PART 402 RULES CONTRARY TO LEGISLATIVE INTENT

402.01 Violation of Statutory Purpose. A proposed rule shall be considered contrary to legislative
intent if the Committee determines that:

(a) The rule attempts to implement a bill which the Legislature defeated, unless there is evidence that
the bill was defeated at least in part because its content could be implemented with existing rulemaking
authority.
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(b) The rule violates a statutory purpose clause.

(c) The rule violates the overall purpose of the statute, provided that any objection shall be based first
on the plain meaning of the statute as a whole and secondly on the written legislative history if the meaning
cannot be agreed upon. The objection shall not be based on the statute as interpreted solely by a sponsor, a
representative of a standing committee, or any other single member of the Legislature.

Source. Committee meeting, 11-15-83; 9-21-01

402.02 Violation of a Specific Statute or Regulation.

(a) The Committee may object to a proposed rule as contrary to legislative intent if the Committee
determines that the rule violates or otherwise conflicts with a specific state or federal statutory provision or
federal regulation.

(b) The Committee may object to a proposed rule filed pursuant to RSA 541-A:12 or RSA 541-A:13
as contrary to legislative intent if the Committee determines:

(1) That the agency has violated a provision of RSA 541-A during the rulemaking process for the
final proposal, including failure to consider fully all public comment received under RSA
541-A:11 when establishing the final proposal pursuant to the criteria in rule 403.01; or

(2) That the rule as written leads to requirements, limitations, or prohibitions being set outside
the process mandated by RSA 541-A:3.

(¢) The Committee may object to a proposed rule filed pursuant to RSA 541-A:19 as contrary to
legislative intent if the Committee determines:

(1) That the agency has violated a provision of RSA 541-A:19 during the rulemaking process for
the proposed interim rule, including failure to meet the requirements for an interim rule under
RSA 541-A:19, I; or

(2) That the rule as written leads to requirements, limitations, or prohibitions being set outside
the process mandated by RSA 541-A:19.

Source. Committee meeting, 11-15-91; 9-21-01

402.03 Matters Requiring Statutory Authority.

(a) The Committee may object to a proposed rule as contrary to legislative intent if the Committee
determines that the subject matter of the proposed rule is a matter that requires specific statutory authority.

(b) The Committee may object to a proposed rule as contrary to legislative intent under paragraph (a)
if the Committee determines that the proposed rule is prohibited under RSA 541-A:22, III because there is no
specific statutory authority for the matter in the proposed rule.

(c¢) The Committee may also object to a proposed rule as contrary to legislative intent if the proposed
rule creates categories or levels of a license as defined in RSA 541-A:1, VIII or a system of fees to engage in
a profession, business, or other activity but the statute does not specifically authorize categories or levels of a
license or a system of fees. For purposes of this paragraph, statutory authority to set fees for services
provided by the agency may be considered by the Committee to be adequate to charge different fees for
different services.

(d) The Committee may object to a proposed rule as contrary to legislative intent under paragraph (a)
if the proposed rule without specific statutory authority:

(1) Grants subpoena power;
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(2) Delegates subpoena power to anyone other than the agency or individual named in the
statute;

(3) Requires continuing education for professional licensees, except that authority to set license
renewal qualifications may be considered by the Committee as adequate to require continuing
education ;

(4) Requires liability insurance for licensees; or

(5) Requires providing social security numbers by a regulated community unless provision is
required by state statute or federal statute or regulation, or the number is necessary to identify an
individual to prevent criminal acts such as fraud or to identify tax or criminal records.

Source. Committee meeting, 1-18-85; 9-21-01

402.04 Violation of a Constitutional Provision. The Committee may object to a proposed rule as
being contrary to legislative intent if the Committee determines that a statute being implemented by the rule is
consistent with the New Hampshire Constitution and the Constitution of the United States, but the rule
implementing the statute violates one or both constitutions.

Source. Committee meeting, 11-15-91; 9-21-01
PART 403 RULES CONTRARY TO PUBLIC INTEREST

403.01 Responsiveness. The Committee may object to a proposed rule as contrary to the public
interest if the Committee determines that the rule is not responsive to a public need. A proposed rule shall be
considered not responsive to a public need if the Committee determines that:

(a) The agency has failed to consider fully all public comment pursuant to RSA 541-A:11 for an initial
proposal either at an oral hearing or in written or electronic form, because:

(1) The agency allotted insufficient time to consider public comment before the final
proposal or amended final proposal was established, based upon the complexity or extent of
the comment or both;

(2) The agency did not provide the Committee with evidence, in response to a claim to the
contrary, that the public comment was overruled on the merits; or

(3) The Committee received evidence that the agency restricted or prevented submission of
testimony that was otherwise relevant under the terms of the notice, and the agency failed to
refute the evidence.

(b) The agency claims the rule is necessary to respond to a federal requirement when in fact no federal
requirement exists, or the federal requirement is other than the agency claims.

(c) The agency has used broad language when a more specific requirement is needed, as may be
indicated by such phrases in the proposed rules as "to be determined by the agency," when the rule itself is the
proper place to make such a determination.

(d) The rule is not drafted in clear and understandable language.

(e) The agency has incorporated rules by reference which are overbroad or too general, when the
delegation calls for the agency to adopt rules specifically suited to state needs.

(f) The agency has incorporated by reference a document or Internet content with an amended date or
edition but did not provide the Committee, in response to a request by legal counsel under Committee rule
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201.02(d), with an adequate explanation of the differences between the existing document or Internet content
in the existing rule and the document or Internet content in the proposed rule.

(g) The rule is designed to benefit the administrative convenience of the agency to the detriment of the
public.

Source. Committee meeting, 11-15-83; 9-18-84; 11-17-00;
9-21-01; 2-17-12

403.02 Uniform Application.

(a) The Committee may object to a proposed rule as contrary to the public interest if the Committee
determines that the proposed rule cannot be uniformly applied once it is adopted.

(b) A proposed rule shall be considered incapable of uniform application if the Committee determines
that:

(1) Instead of simply prohibiting an activity directly, the rule indirectly prohibits an activity by
setting requirements that are:

a. Technically infeasible given the present state of the art of scientific and technical
knowledge;

b. Impossible to meet financially by the regulated community as a whole and not simply by
selective members of that community; or

c. In any other way so unlikely to be met as to become effectively a prohibition;
(2) The rule conflicts with an existing rule;
(3) The rule cannot be uniformly enforced by the agency; or
(4) The rule does not treat like entities in a similar manner.
Source. Committee meeting, 11-15-83; 9-21-01
PART 404 ECONOMIC IMPACT OF RULES

404.01 Substantial Economic Impact Not Recognized in Fiscal Impact Statement.

(a) The Committee may object to a proposed rule filed pursuant to RSA 541-A:12 or RSA 541-A:13
as having a substantial economic impact not recognized in the fiscal impact statement if any of the following
are true:

(1) The fiscal impact statement does not completely and correctly state the costs and benefits to
the citizens of the state and to political subdivisions of the intended action;

(2) The conclusions in the fiscal impact statement as to the cost or benefit to the state general
fund or any state special fund of taking the intended action are incomplete or incorrect;

(3) An explanation of, or citation to, any federal mandate for the proposed rule, or how that
mandate affects state funds, is incomplete or incorrect;

(4) The comparison of the cost of the proposed rule with the cost of any existing rule is
incomplete or incorrect; or

(5) The analysis of the general impact of the proposed rule upon any independently owned
business is incomplete or incorrect.
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(b) The Committee may object to a proposed rule filed pursuant to RSA 541-A:12 or RSA 541-A:13
as having a substantial economic impact not recognized in the fiscal impact statement if the agency did not
allow or take into account criticism of the content of the fiscal impact statement in oral or written testimony
when requesting an amended fiscal impact statement.

Source. Committee meeting, 11-15-83; 6-21-85; 11-15-91;
9-21-01
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